The 
ANTITRUST 
BULLETIN 


In This. Jssuc 


VICTOR R. HANSEN 


—aAntitrust Activities in Television 


RICHARD K. DECKER 


—Antitrust Investigations 
and the Lawyer 


LEO FISHMAN 


—tegality of the Basing Point System 


ANTITRUST NEWSLETTER 


Vol. Il, No. 2 


Tl . 
FEDERAL LEGAL PUBLICATIONS, INC OCTOBER, 1956 


2 
2) 
a 
Mi, 
: 
4 
i 
ah 
= 


ANTITRUST BULLETIN 
. EDITORIAL BOARD .. . 


Earle Warren Zaidins, Publisher and Editor 
Ernest S. Meyers Irwin M. Stelzer 
William F. Rogers Sheila Schwartz 
A. Joseph H. Muraskin 
Theodore R. Kupferman Harvey Greenfield 


» ADVISORY BOARD ... 


M. A. Adelman Prof. of Economics, 
Massachusetts Institute of Technology 
Thurman Arnold Arnold, Fortas & Porter, Washington, D. C. 
Cyrus Austin Appell, Austin & Gay, New York City 
Stanley N. Barnes U. S. Court of Appeals, Ninth Circuit 
Joseph W. Burns Fulton, Walter & Halley, New York City 
Hammond E. Chaffetz Kirkland, Fleming, Green, Martin & Ellis, 
Chicago, Illinois 
Corwin D. Edwards Prof. of Economics, 
University of Chicago 
Walter J. Derenberg Prof. of Law, 
New York University 
Leonard J. Emmerglick Prof. of Law, 
Georgetown University 
Milton Prof. of Law, 
Columbia University 
C. Lowell Harriss Assoc. Prof. of Economics, 
Columbia University 
Malcolm A. Hoffmann Rosenman, Goldmark, Colin & Kaye, 
New York City 
Alfred E. Kahn Prof. of Economics, 
Cornell University 
Edward H. Levi Dean of the Law School, 
University of Chicago 
Lee Loevinger Larson, Loevinger, Lindquist, Freeman & Fraser, 
Minneapolis, Minn. 
Edward S. Mason Dean, Graduate School of Public Adminis- 
tration, Harvard University 
Breck P. McAllister Donovan, Leisure, Newton & Irvine, 
New York City 
S. Chesterfield Oppenheim.Prof. of Law, 
University of Michigan 
James A. Rahl Prof. of Law, 
Northwestern University 
Eugene V. Rostow Dean of the Law School, 
Yale University 
Louis B. Schwartz Prof. of Law, 
University of Pennsylvania 
Reynolds C. Seitz . ....Dean of the Law School, 
Marquette University 
George F. Assistant Attorney General, 
State of Wisconsin 
George W. Stocking Prof. of Economics, 
Vanderbilt University 
Gerard Swope, Jr. ..................General Electric Co., 
New York City 
Sigmund Timberg ..............Washington, D. C. 
Jerrold G. Van Cise............. Cahill, Gordon, Reindel & Ohl, 
New York City 


y 


Vol. Il-No. 2 


ANTITRUST 
BULLETIN 


Jable of. Contents 


STATEMENT ON ANTITRUST ACTIVITIES IN THE FIELD OF TELE- 
VISION 
by Victor R. Hansen 


ANTITRUST INVESTIGATIONS FROM THE BUSINESS LAWYER'S 
VIEWPOINT 
by Richard K. Decker 


THE LEGALITY OF BASING POINT PRICING SYSTEMS UNDER THE 
ROBINSON-PATMAN ACT 
by Leo Fishman 


ANTITRUST NEWSLETTER 
© Supreme Court Box Score 132 
© Other Federal Courts 135 
® Department of Justice Activity 136 


Federal Trade Commission Activities 141 
The O'Mahoney Committee 148 
The Sparkman Committee 149 
Legislation 152 
Bar Association Activities 155 
Books 155 
Book Review 156 
Notes 159 


Published by Federal Legal Publications, Inc., 18 Rose Street, New York 38, N. Y. Issued 
monthly, except July and August. Copyright © 1956 by Federal Legal Publications, Inc. All 
rights reserved. No portion of the contents may be reproduced in any form without the 
written permission of the publishers. Subscription price $17.50 for ten issues. Per copy: 
$2.00. 


We. 
x 99 
= 
a 
125 
e 
GR 
. 


PRINTED IN THE UNITED STATES 
BY 
RECORD PRESS, INC. 
NEW YORK CITY 


4 


STATEMENT ON ANTITRUST ACTIVITIES IN THE 
FIELD OF TELEVISION 


by 
Victor R. HANSEN* 


I appear today at the request of your Chairman to discuss Anti- 
trust Division activities in the field of television. My plan is, first, 
to set forth the related statutes that mark out Government respon- 
sibilities, on the one hand, for antitrust enforcement and, on the other, 
for regulation of television activities. Within the statutory framework, 
I shall, second, detail for you this Division’s pending investigations 
of television. 

Treating all these matters, bear in mind that yesterday marked 
only two months since I took office as Assistant Attorney General. 
Many of the activities I shall describe began long before that time. 
Others have gotten underway since I took office. Regarding all our 
television investigations, however, I shall endeavor to treat fully 
our program and answer your questions. 


I 


First, the statutory framework. Section 4 of the Sherman Act, 
as you know, leaves enforcement of that law to “the direction of the 
Attorney General.” ' And, Section 15 of the Clayton Act imposes 
a like responsibility on this Department.? The Federal Communica- 
tions Commission, in contrast, has no power to enforce the Sherman 
Act and only limited authority, never thus far exercised, to enforce 
Clayton Act Section 7 against “common carriers engaged in wire or 
radio communication or radio transmission of energy.” * So much 
for the division of antitrust enforcement responsibility. 

More broadly, however, the Commission is obliged by statute to iy 
“generally encourage the larger and more effective use of radio 3 


* Judge Hansen is the present Assistant Attorney General in charge of the Anti- 
trust Division. This paper was prepared by Judge Hansen for delivery before the au 
Antitrust Subcommittee of the House Judiciary Committee on September 14, 1956. ou 
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2 15 U.S. C. 25. 


8 15 U.S.C. 21. 
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in the public interest.” * Applying this “public interest” standard, 
as the Supreme Court put it in Federal Communications Commis- 
sion v. R. C. A., “There can be no doubt competition is a relevant 
factor in weighing public interest.” * With this in mind, FCC Chair- 
man McConnaughey testified before this Subcommittee that the 
Commission “has the obligation . . . to maintain a system of broadcast 
compatible with the antitrust laws.” ** Underscoring the importance 
of competition, Congress did not see fit, for example, to grant the 
Federal Communications Commission power to give a broadcasting 
licensee any antitrust immunity.® To the contrary, Congress directed 
the Commission to refuse a license to anyone whose license has been 
revoked by any court judgment in an antitrust proceeding.’ And, 
even more important, the Communications Act itself specifies: * 


All laws of the United States relating to unlawful restraints 
and monopolies and to combinations, contracts, or agreements 
in restraint of trade are hereby declared to be applicable to .. . 
interstate and foreign radio communications. 


In light of this provision, the FCC Chairman has agreed that even 
FCC approval of a specific exchange of stations does not render 
“antitrust prosecution by the Department of Justice impossible.” * 


4 47 U.S. C. 303(g). 

5 346 U. S. 86, 94 (1952). 

5a Transcript of Hearings before this Subcommittee, June 27, 1956, p. 17. 

6 Just the contrary is true under other statutes. For example, the Interstate Com- 
merce Act provides that “any carriers . . . participating in a transaction approved or 
authorized . . . are relieved from the operation of the antitrust laws... .” 49 U.S. C. 
$5(11) (1952), and see 49 U. S. C. $5b(9) (1952) pertaining to relief from liability 
for rate-making agreements. Similarly, the Shipping Act states that “every agreement 
. . . lawful under this section shall be excepted from the provisions of Sections 1-11 
and 15 of Title 15....” 46 U.S. C. $814 (1952). And the Civil Aeronautics Act 
provides that “any person affected by any order made under sections . . . shall be 
. . . relieved from the operations of the ‘antitrust laws’ . . . in so far as may be 
necessary to enable such person to do anything authorized, approved, or required by 
such order.” 49 U. S. C. §494 (1952). Finally, the Federal Communications Act 


provides that “the Commission shall enter an order approving . . . such consolidation 
. .» and thereupon any . . . laws making consolidations . . ., unlawful shall not 
apply... .” 47 U. S. C. §222 (1952). 


7 47U.S. C. 311. 
8 47 U.S. C. 313. 


8a Transcript of Hearings before Special Subcommittee of the House Judiciary 
Committee, June 27, 1956, p. 100. 
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As you know, however, entry into the broadcasting business re- 
quires a license from the Commission.? In addition to controlling 
entry, the Commission has authority to and does regulate many 
broadcasting activities..° Consequently, if a licensee has shaped his 
action to conform with rules of the Commission, the Second Circuit 
at least, in a private antitrust suit, has deemed “it improper to grant 
a preliminary injunction . . . where the Federal Communications 
Commission, after protracted hearings . . . has specifically sanctioned 
many of the important terms of the contracts” there challenged." 
From this it follows that this Department, shaping its antitrust pro- 
ceedings, may do well to consider the scope and content of Commission 
control over conduct against which we proceed. So much for a brief 
sketch of the regulatory pattern. 


II 


Against this background, I turn, second, to details of our pending 
investigations. Initially, I treat our grand jury inquiry into NBC’s 
acquisition of Westinghouse’s Philadelphia television and radio sta- 
tions. More broadly, relevant are pending investigations of network 
tie-ins and talent control. Next, I analyze questions posed by the 
networks’ “must-buy” and “option-time” policies. Finally, under- 
pinning all these inquiries is the basic issue whether, in today’s market 
context, the networks’ dual role—program production and distribu- 
tion coupled with station control—so threatens television competition 
as to warrant divestiture. To these issues I now turn. 


NBC-WEsTINGHOUSE 


First, NBC-Westinghouse. At a conference on August 12, 1955, 
three Commission staff members advised the Antitrust Division that 


9 47 U.S. C. 307(a). 


10 Television broadcasting, for example, is carried out pursuant to Subpart E of 
the Federal Communications Commission’s Rules Governing Radio Broadcast Services 
@ CZ... 2). 


11 Federal Broadcasting System v. American Broadcasting Company, 167 F. 2d 
349, 352 (2d Cir. 1948). Compare United States v. Far Eastern Conference, et al., 
342 U. S. 570, 574-575 (1952); Seatrain Lines, Inc. v. Pennsylvania Railroad Co., 207 
F. 2d 255 (3rd Cir. 1953), cert. denied 345 U. S. 916 (1953); with S. S. W. Ine. v. 
Air Transport Ass’n of America, 191 F. 2d 658, 662 (D. C. Cir. 1951). 


3 
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NBC and Westinghouse had sought Commission approval of NBC’s 
swap of its Cleveland broadcasting facilities for the Westinghouse- 
Philadelphia television and radio stations. We were also advised 
that Westinghouse’s application indicated that Westinghouse had 
agreed to this transfer on pain of loss of its NBC network affiliation. 
And, we were told, an FCC staff investigation would be launched. 

Shortly after this August meeting, the Division and the FCC each 
designated a staff member to serve as liaison for all matters relating 
to both agencies’ responsibilities. As part of this plan, the latter part 
of September, the Division’s liaison man examined on an informal 
basis the FCC staff report of inquiry. Similarly, documents obtained 
during the FCC inquiry were scanned late in October. We requested 
copies of certain of these documents at the time of their examination. 
They were delivered to the Division by the FCC on November 28, 
1955. 

Less than one month later, on December 21, 1955, I understand 
the Commission voted to approve the exchange. This approval was 
neither communicated to us nor announced publicly, however, until 
December 28, 1955. In the interim, on the morning of December 27, 
1955, a letter from my predecessor in office, Judge Barnes, to Chair- 
man McConnaughey was delivered to the Commission. That letter 
advised the Commission that this Division had begun a preliminary 
investigation into whether this exchange of broadcasting facilities 
transgressed the antitrust laws. Regarding the outcome of that in- 
vestigation, moreover, our letter promised an early decision. 

By June of this year, that investigation had progressed to a Federal 
Grand Jury in Philadelphia. Among the witnesses this grand jury 
subpoenaed were: 

Joseph E. Baudino, Vice-President, Westinghouse Broadcasting 
Company; Chris J. Witting, Vice-President, Consumer Production 
Division, Westinghouse Electric Corporation; John W. Steen, Counsel, 
Westinghouse Broadcasting Company; E. V. Huggins, Vice-Presi- 
dent of Westinghouse Electric Corporation, Chairman of the Board, 
Westinghouse Broadcasting Company; Joseph V. Heffernan, Finan- 
cial Vice-President, National Broadcasting Company; Charles R. 
Denny, Vice-President in Charge of Owned Stations Division, Na- 
tional Broadcasting Company; Robert W. Sarnoff, President, National 
Broadcasting Company; David Sarnoff, Chairman of the Board, Radio 
Corporation of America. 
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In addition, NBC and its parent RCA, Westinghouse Broadcasting 
Company and its parent Westinghouse Electric Corporation, the 
Columbia Broadcasting System and others, have pursuant to grand 
jury subpoenas produced documents from their files. More of these 
may still be forthcoming. 

Examination of this evidence is now well under way. Decision 
whether action is warranted will be forthcoming, I hope, before this 
year’s end. Detailed comment upon any possible action on this matter 
before the grand jury I deem at this time unseemly. However, this 
much can be said now. First, the exchange itself has accelerated 
liaison between the Antitrust Division and the FCC. Second, owner- 
ship and operation by television networks of their own stations gives 
them an opportunity—perhaps even a temptation—to indulge in 
tactics which pose serious antitrust questions. And, finally, the roles 
of the parties to this exchange of broadcasting facilities have served 
to underline the disparate bargaining power of a station owner—even 
as large as Westinghouse—in its relations with the major television 
networks. 


Tie-INs AND TALENT CONTROL 


This same disparity in power is revealed by our investigation of 
charges that networks require sponsors to use network owned pro- 
grams. The gist of these complaints is that the networks tie sales 
of television network time to sales of network-owned or controlled 
shows—in other words, that certain networks sometimes offer desirable 
time slots, usually called “prime time” (7:30-10:30 in the evening), 
to sponsors only on condition these sponsors use shows in which the 
networks own an interest. 

This investigation of asserted television network control over shows 
and talent began more than two years ago. We first interviewed 
officers of certain networks and obtained a sampling of data from 
them. Soon after, we decided to interview scores of persons who, 
though independent of the networks, might nonetheless have pertinent 
information regarding network practices. 

This inquiry proved too formidable for the small staff of Antitrust 
Division attorneys. Accordingly, in March of 1956, the resources 
of the Federal Bureau of Investigation were enlisted. And agents of 
the Bureau, acting in cooperation with Antitrust attorneys then began 
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a broad, general inquiry into network practices relating to the sale 
of network time and shows. Functional elements on every level of 
the television industry were contacted. These included advertising 
agencies, television program producers and distributors (both live 
and film), station representatives, network officials, and sponsors. 

As a result, this investigation now spans every relevant facet of 
network operations. Thus, it embraces (1) the pricing of shows 
(both network and independent), (2) discounts, (3) rebates, (4) pro- 
gram rejections, (5) kinescoping, (6) production facilities (both live 
and filmed), (7) demand for and supply of network time, (8) the 
percentage of prime network time occupied by network-owned or 
controlled shows, (9) scenery and set production, and finally (10) 
long-term contractual arrangements of networks with talent (actors, 
producers, directors). 

Integral to our broad inquiry is investigation of long-term talent 
contracts. Underscoring its relevance is the tale of prior Government 
action against restraints on radio talent. In 1941, the Federal Com- 
munications Commission promulgated its Chain Broadcasting Regula- 
tions for radio. The networks promptly sued the Commission to enjoin 
their enforcement.’* While this action was pending, in December 
1941, this Department brought suits against the same networks alleg- 
ing conspiracies in restraint of trade and attempts to monopolize 
interstate commerce in radio broadcasting, electrical transcriptions 
and talent. Thus, our complaints alleged that the networks were 
“. . . insisting that the advertisers and advertising agencies using 
time on defendants’ networks likewise use the services of talent under 
contract to defendants.” In May 1943, the Supreme Court upheld 
the authority of the Commission to promulgate the Regulations.’* 
Soon after, on October 18, 1943, the Government moved to dismiss 
its antitrust complaints: For both networks had sold their artists 
bureaus and now the Commission apparently had power to regulate 
any reacquisition. Against this background, we inquire whether the 
networks presently insist in television as they allegedly did in radio, 
that advertisers use network shows in which network talent appears 
as a condition to the purchase of choice network broadcast time. 


12 See National Broadcasting Co. v. United States and Columbia Broadcasting Sys- 
tem v. United States, 44 F. Supp. 668 (S. D. N. Y.), reversed 316 U. S. 407, 447. 


18 National, Broadcasting Co. v. United States, 319 U. S. 190. 
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Conversely, do networks seek to bar talent from their competitors’ 
stage? 


NeTworkK TIME SALES TO ADVERTISERS 


Corollary to this inquiry into network television show production 
practices is our recently instituted investigation of network time sales 
to advertisers. This inquiry aims to determine whether the proce- 
dures by which the networks distribute product—in other words, the 
methods by which they sell broadcast time on their own and their 
affiliated television stations—violate the antitrust laws. 

One practice employed by all three networks is the so-called 
“must buy” policy. This policy requires the advertiser, if he desires 
to use the network at all, to purchase broadcasting time on a large 
number of television stations. This “package” procedure varies some- 
what between networks. Thus, CBS requires a network sponsor to 
advertise on all four of the television stations it owns, plus 51 desig- 
nated affiliated stations. (The minimum time rate for an evening 
hour on the CBS network exceeds $70,000.) Similarly, NBC requires 
the advertiser to buy time on its own six television stations, plus 51 
designated affiliates during morning or afternoon hours; and during 
prime evening hours the advertiser, to obtain normal discounts, must 
also purchase time on 43 additional affiliates—for a total of 100 
stations. As a result, such package’s minimum cost of an evening hour 
on NBC is approximately $90,000. Finally, ABC’s policy requires 
an advertiser to utilize all of the ABC-owned stations and such addi- 
tional affiliated stations as will provide a minimum time charge of 
$50,000 per Class A (evening) hour. The networks refer to the 
stations on the “must buy” list as “basic required” stations, “available 
only as a group.” 

The “must buy” policy relates to and derives support from, the 
networks’ control of their affiliates’ prime telecasting time. This con- 
trol stems from “time options.” “Option time” is industry shorthand 


for the contractual arrangements between a network and its affiliated 
stations by which the network has an option to require the stations 
to take network programs with certain exceptions, for a specified 
number of hours each day. Since 1941 when the Federal Communi- 
cations Commission promulgated its Chain Broadcasting Regulations, 
“option time” has been regulated. These regulations provide that 
television broadcasting stations may not option 
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for network programs any time subject to call on less than 56 
days’ notice, or more time than the total of 3 hours within each 
of the four segments of the broadcast day, . . . as follows: 
8:00 a.m. to 1:00 p.m.; 1:00 p.m. to 6:00 p.m.; 6:00 p.m. to 
11:00 p.m.; 11:00 p.m. to 8:00 a.m... . Such options may 
not be exclusive as against other network organizations and may 
not prevent or hinder the station from optioning or selling any 
or all of the time covered by the option, or any other time, 
to other network organizations. [FCC Regs. Section 3.658(d) | 
(emphasis added ) 


In addition, the Regulations provide that broadcasters may not have 
any arrangement with a network which 


prevents or hinders the station from rejecting or refusing network 
programs which the station reasonably believes to be unsatis- 
factory or unsuitable or . . . which, in its opinion, . . . [are] 
contrary to the public interest, or from substituting a program of 
outstanding local or national importance. [FCC Regs. 3.658(e) | 


The Federal Communications Commission’s chain broadcasting 
regulations stem from the Commission’s powers to regulate the opera- 
tion of the stations it licenses to service the public interest under 
Title 3 of the Communications Act of 1934. The Commission has 
no such licensing power over networks and its rules are therefore 
necessarily directed against practices of the individual stations engaged 
in chain broadcasting or network ownership of stations. Since the 
“must buy” arrangements are between the networks and the tele- 
vision advertisers, there is, I am informed, some question as to the 
Commission’s authority to regulate these relationships. No such regu- 
lations presently exist but the problem is under study by the Commis- 
sion, by a special Network Study Group. 

To avoid unseemly conflict between the Antitrust Division and 
the Network Study Group, before investigating networks’ “must 
buy” policies we consulted that Group’s staff. The Study Director 
informed us, first, that his Group was studying “option time” and 
“must buy’”’ policies, and second, that they would not be handicapped 
by our investigation. 
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Against this background, we have launched an investigation of 
the effects of “must buy” upon advertisers and the television industry. 
As a first step, we have given careful consideration to the legal opin- 
ions submitted to the Senate Interstate and Foreign Commerce Com- 
mittee by critics of the networks who contend that the “must buy” 
policy is illegal under the doctrines of United States v. Griffith, 334 
U. S. 100 (1948) and United States v. Paramount Pictures, Inc., 
334 U. S. 131 (1948). Conversely, we have studied with interest 
the several legal briefs submitted to the same Senate Committee by 
the networks defending this business practice as reasonable, necessary 
and unrestrictive. To aid our investigation we plan later this month 
to request the FBI to obtain a wide variety of information concerning 
network procedures for selling time to advertisers. In the course of 
its inquiries the FBI will interview numerous network officials, selected 
television station owners, and executives from representative televi- 
sion advertisers. 


Tue Evipence Tuus Far, Lecat Issues 
It PRESENTS, AND THE PATH AHEAD 


A good beginning point, evidence thus far suggests, is the strik- 
ing similarity between TV industry structure and that movie pattern 
condemned in Paramount.'* The Court there held the eight defen- 
dants, acting in combination had monopolized the movie exhibition 
business in first-run theatres via practices such as “block-booking,” 
which violated the Sherman Act. Defendants in combination were 
found to possess, not merely monopoly power over the price at which 
films were exhibited in theatres, but power based on theatre control 
to deny rivals access to first-run theatres. 

Now compare, if you will the Paramount defendants’ power based 
on theatre control with the networks’ dominance based on station 
control. “The five majors in 1945,” the Paramount court found, “had 
interests in somewhat over 17 per cent of the theatres in the United 
States—3,137 out of 18,076.” Moreover, again in the language of 
the Supreme Court, “In tlge 92 cities of the country with populations 
over 100,000 at least 70 percent of all the first-run theatres are 
affiliated with one or more of the five majors.” (Jd. at p. 167) 


14 United States v. Paramount Pictures, Inc., 334 U. S. 131 (1948). 


a 
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Networks’ control over the Nation’s TV stations dwarfs the majors’ 
power over theatres condemned in Paramount. As of nine days ago 
our evidence indicated there were 366 VHF television stations and 
91 UHF stations—or a total of 457 commercial TV stations in this 
country.’5 Of this 457, about 35 are independent stations with no 
network affiliation. From these statistics, it seems clear the networks 
own or are affiliated with more than 90% of the television stations in 
this country. 

Moreover, as the Report on “The Network Monopoly,” prepared 
for the Senate Committee on Interstate and Foreign Commerce, found, 
“NBC .. . includes 23 percent of the country’s population within 
the service areas of its owned stations.” '® Similarly, the President of 
CBS conceded in his testimony before a Senate Subcommittee that 
CBS covers “approximately” 20% “of the population” with its owned 
stations.'7 This same figure for ABC is slightly under 19%."™* 

The question becomes, then, as the District Court found in Para- 
mount, do “[t]hese figures certainly indicate, when coupled with the 
strategic advantages of vertical integration, a power to exclude com- 
petition from these markets when desired?” 

Most relevant to such questions of power and purpose, crucial 
to a Section 2 inquiry, are practices like “must buy.” Beyond that, by 
themselves, they may violate Sherman Act Section 1. 

Thus, our investigation of network control over talent and pro- 
gram production, though not yet complete, suggests that the principal 
networks beyond doubt have power to dominate if not control major 
aspects of television. This power, it seems clear, spills over simple 
distribution of entertainment to engulf production of programs, build- 
ing of scenery, and tie-ups of talent. Against this background our 


18 Broadcasting Telecasting, Sept. 10, 1956, p. 120. 


16 “The Network Monopoly,” Report for Senate Interstate and Foreign Commerce 
Committee by Senator John Bricker, p. 24 (1956). 


17 Vol. 24, Report of Proceedings Before the Senate Committee on Interstate and 
Foreign Commerce, Television Inquiry, Wed., June 1% 1956, p. 3344. 


18 Compiled from U. S. Summary—U. S. Census of Population, 1950. P-A-1. 
Table 26. “Population of Standard Metropolitan Areas.” 


19 United States v. Paramount Pictures, Inc., 85 F. Supp. 881, 894 (S. D. N. Y., 
1949). 
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inquiry now focuses on whether that power has been, or will likely 
be, used to exclude competition. 

Apart from these Section 2 aspects, we question further whether, 
in violation of Sherman Act Section 1, networks in fact “tie” sales of 
network time to use of shows in which networks own an interest or 
control. 

Beyond questions of network “tie-ins,” our inquiry to date in- 
dicates that the “must buy” policy may—I emphasize may—tend to 
coerce advertisers into the purchase of network television time on sta- 
tions which they do not want. “Must buy,” as I suggested, relates 
closely to “option time.” There is reason to believe that television 
advertisers accept the network-picked package of TV stations because 
of the networks’ control, via “time options,” of prime telecasting time. 

Appraisal of network practices’ impact upon TV advertising re- 
quires examination, among other things, of the alternatives to network 
advertising, if any, that are available. Statistics indicate that tele- 
vision advertisers spend considerable money each year on both national 
spot and local television advertising. In the aggregate these two alter- 
native forms of advertising account for more than half of the adver- 
tising expenditures for television time sales. However, this need not 
mean, of course, that these forms of television advertising are equiva- 
lent to or provide satisfactory substitutes for network telecasting. 

In addition, “must buy” may—again I emphasize may—unduly 
restrict the chance of the independent TV station competing with the 
network affiliate to sell his time to an advertiser already tied to the 
network affiliate. This power offers opportunity for special abuses in 
cities or towns having only one or two VHF TV stations. There a 
network is obviously tempted to use the dominant position its affili- 
ates may hold to force the sale of time on affiliated stations in more 
competitive cities via “must buy.” 

Against this background, we plan to press our scrutiny of time- 
selling procedures to determine whether they constitute restraints 
upon affiliated and independent television stations. For example, 
our present information indicates that the networks, together with their 
wholly-owned stations, retain more than half of the total gross time 
charges paid by an advertiser for television time. Consequently, 
despite the very high cost of network time to an advertiser (from a 
minimum of $50,000 on the ABC network for a Class A hour to 


2% 
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about $90,000 for a prime evening hour on the NBC network), the 
affiliated television stations broadcasting the network program receive 
only a small part of the advertiser's expenditure. Moreover, each 
network fixes time rates charged, not only by its owned and operated 
television stations, but also by all its affiliated stations for those time 
periods which are sold to network advertisers. Our preliminary in- 
vestigation aims to get the facts in order to determine whether this 
constitutes illegal price-fixing. 

Finally, we know that networks are tending toward dominance 
in program production. For example, the CBS network, based on 
figures it supplied, produced in whole or in part half these programs 
shown on CBS. Such dominance may be buttressed by arrangements 
between the networks and AT&T for lease of coaxial cables or micro- 
wave relays connecting affiliated stations which make it difficult for 
any other than existing networks to transmit live programs. Since 
these factors give additional leverage to the networks’ “must buy” 
policy, they, too, we now scrutinize. 

My judgment as to whether these or other practices transgress 
the antitrust laws must, of course, await completion of our investiga- 
tions. These investigations, let me assure this Committee, our Divi- 
sion now presses with utmost vigor. If we were to do less, we would 
be remiss in fulfilling our obligations—jointly shared with the Federal 
Communications Commission—to see that access to a medium of com- 
munication as influential as television is limited only by the public 
interest and the inherent nature of the phenomena that make broad- 
casting possible. 


ANTITRUST INVESTIGATIONS FROM THE 
BUSINESS LAWYER'S VIEWPOINT 


by 


Ricuarp K. Decker* 


We come now to a subject that as far as I know has not been dealt 
with at any other Antitrust symposium. It seemed to our committee, 
however, that it might be of some interest—and particularly to those 
of you who do not have frequent encounters with the Antitrust laws. 

My talk deals with your reaction to the investigative techniques 
used by the Antitrust agencies. 

Most antitrust investigations are instituted as a result of com- 
plaints received by the antitrust agencies.’ The usual situation is an 
accumulation of complaints together with an economic situation which 
makes it plausible that the complained of activity has occurred.” 

However they are generated, the first thing your client may know 
about it is when the Marshal comes to serve a subpoena, or when your 
client is called upon by an agent of the Federal Bureau of Investiga- 
tion* or by an Attorney-Examiner of the Federal Trade Commission. 

Let’s take the Federal Trade Commission first. 

The Federal Trade Commission has a Bureau of Investigation 
which has headquarters in Washington, D. C. All of the legal in- 
vestigation work of the Commission is centered in this Bureau. In- 
vestigations are conducted by attorneys from the Washington head- 
quarters or from one of the various branch offices—one of which is 
located in Chicago. In either case, the Bureau of Investigation is 


* Member of the firm of Lord, Bissell & Brook. Edited from Talk given at 
Chicago Bar Association on April 11, 1956. 


1 Hodges, “The Work of the Complaints Section of the Antitrust Division,” Law 
and Contemporary Problems, Winter 1940, p. 90. Although this Section no longer 
exists, the complaints still roll in and they are processed much the same way. 


2 Hamilton, “The Selection of Cases for Major Investigation,” Law and Contem- 
porary Problems, Winter 1940, p. 95. 


3 Except for “preliminary inquiries” which Antitrust Division attorneys may con- 
duct, antitrust investigations are carried out by the F. B. I. at the request of and 
along lines specified by the Antitrust Division. 
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responsible for investigations from initial screening, through field in- 
vestigation, to final disposition.* 

Our concern is with the field investigation. Normally, as I have 
said, the first thing you know about the investigation is when the 
Attorney-Examiner appears at the office of your client. 

I think, first of all, you should realize that he is a government em- 
ployee whose obligation is to determine the facts surrounding a specific 
course of conduct which, if the facts bear it out, may constitute a viola- 
tion of law.® He is not inhuman but he doesn’t really care one way 
or the other whether your client is guilty. His purpose is to be sure 
that if your client is guilty, he doesn’t miss getting the evidence of it. 

As a rule, he will not try to entrap your client but he will use 
every device of interrogation to determine whether he is being given 
correct information. Since your client doesn’t know how much in- 
formation he already has, not telling him the truth may be unfor- 
tunate. 

After the interrogation, he will generally ask to be permitted to 
examine any documents bearing on the subject-matter which your 
client may have, and he will want to take the pertinent ones with 
him. By statute,® the Federal Trade Commission has the power of 
subpoena to require the production of documentary evidence and to 
obtain the testimony of witnesses under oath. But this fellow doesn’t 
have a subpoena, so what do you do? 

Some attorneys advise their clients to tell the investigator to come 
back when he has a subpoena. However, counsel for many cor- 
porations are advising their clients that investigators should be re- 


4 Section 7, Statement of Organization, Rules of Practice and Procedure, Federal 
Trade Commission, May 1955, 20 Federal Register 3087. 


5 The Federal Trade Commission enforces laws relating to a wide variety of prac- 
tices, e.g., Price Discrimination, Exclusive Dealing, Acquisitions of Stock or Assets, 
Interlocking Directorates, Unfair Practices, False Advertising, Labeling, and Flammable 
Fabrics. The first four may be Clayton Act violations (15 U. S. C. §§ 2, 3, 7 and 8), 
and the Antitrust Division has concurrent jurisdiction. To avoid duplication, the two 
agencies have set up liaison procedures which are believed to be effective. See Barnes, 
“Theory and Practice of Antitrust Administration” in Van Cise and Dunn, How to 
Comply with the Antitrust Laws, pp. 37, 38-39. Moreover, it has been held that the 
Commission may attack as Unfair Practices or “unfair methods of competition” under 
Section 5 of the Federal Trade Commission Act (15 U. S. C. §45) conduct which 
may also violate the Sherman Act (15 U. S. C. $$1 and 2). 


6 15 U.S. C. $49. 
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ferred to them. These attorneys are almost always co-operative with 
F. T. C. investigations. Their co-operation extends to complying with 
any reasonable request for information, but the information, insofar 
as possible, is compiled by company attorneys. Interviews with com- 
pany officials are generally refused, but the refusal is coupled with the 
offer to obtain the desired information from appropriate company 
personnel, although not necessarily from the person with whom the 
interview was sought. 

The principal disadvantage of such a policy is that it is thought 
to be a more expensive process. Counsel talks with the investigator 
and then gets together the desired information which undoubtedly 
requires conversations with one or more company personnel and prob- 
ably entails the assignment of still other company personnel to run 
down certain matters. Counsel must then assemble the material, 
digest it himself, and relay it orally or by letter. 

On the other hand, it is contended that there are numerous ad- 
vantages to such a policy. First, it centers in counsel the responsibility 
of handling the type of inquiry which he is most capable of handling. 
Not only is he familiar with the statutes involved, and, as a result, 
with the kind of information which is pertinent, but he also, par- 
ticularly if his representation is on a regular basis, has an acquaint- 
anceship with the operations of the company. Frequently he can an- 
swer a good many of the questions from his own knowledge of the 
company. As to those he can’t answer, he will know where to go to 
get the desired information with the least amount of inconvenience to 
the company. It is argued that this situation alone may go far to offset 
any possible cost disadvantage. 

A second advantage which is advanced is that the disclosure of 
confidential corporate information is restricted to that which is sought 
in connection with the particular investigation. This may be of some 
significance as the investigator doesn’t breathe whose curiosity isn’t 
greater than the legitimate scope of his investigation. 

This curiosity could be helpful to the investigated company since 
the investigator may, if better informed, have a greater appreciation 
of the business reasons behind the activity in question, and thus more 
readily recognize its legality. However, many counsel theorize that, 
—permitting wide latitude in interviewing or in examining files only 
creates more problems and instead of facilitating the investigation, 
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merely prolongs it or results in broadening its scope to other activities 
or to other products or lines. 

Following such a policy does not mean that counsel will always 
refuse to permit examination of files. Frequently, this is the most ex- 
peditious way of disposing of a matter and the investigator can satisfy 
himself that the situation is precisely as it has been represented to be. 
If he selects documents he wants, the practice is to have copies made 
so that the company or counsel has a complete record of what the 
government has. As a matter of fact, the government generally is 
satisfied with photostatic copies and thereby the original files remain 
intact. 

Summarizing, it is my understanding that the preferred policy is 
not to accede to requests for interviews with corporate officials and 
not to make files fully available for examination, but to co-operate 
fully with all reasonable requests for pertinent information. I under- 
stand that the investigators find this arrangement satisfactory, par- 
ticularly if they appreciate that “pertinent information” is being inter- 
preted as meaning all information relevant to the request, whether 
favorable or unfavorable to the client. Counsel’s ethics should require 
this interpretation and it is undeniably aided by acquaintance with the 
penalties of the “false statement” ” statute and by the fact that the 
investigated company does not know what information the investiga- 
tor already has. It is embarrassing enough to make an honest, in- 
advertent mistake. 

Now, let’s turn to investigations by the Antitrust Division. Many 
of the same things could be said here as for the Federal Trade Com- 
mission investigation. 

Unlike the Federal Trade Commission, the Antitrust Division does 
not have a subpoena power. Currently, there is some agitation to 
arm the Division with something akin to it, and legislation to effect 
this was introduced in but not passed by the 84th Congress.* Briefly, 
the proposal, which was one of the recommendations of the Attorney 
General’s Committee,’ is to permit the Antitrust Division to issue 


7 18 U.S. C. $1001. 


8 H. R. 7309 was introduced by Representative Emanuel Celler (D. N. Y.) on 
July 13, 1955. 


9 Report of Attorney General’s National Committee to Study the Antitrust Laws, 
pp. 345-348. 
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what is being called a Civil Investigative Demand. This Demand 
could require the production of documents but could not require the 
giving of oral testimony. While there are numerous opponents to the 
proposal as a whole, it appears that the majority of antitrust practi- 
tioners favor the proposal with the principal dispute being as to how 
it should be done and what safeguards—in quotes—should surround it. 

Presently the Antitrust Division must rely on voluntary co-opera- 
tion with requests for information or convene a Grand Jury. 

Using a Grand Jury is cumbersome and awkward. In addition, 
the usual concept of a Grand Jury is in connection with criminal 
action and, frequently, a civil action is much more appropriate in an 
antitrust matter. Not only may the question of violation not be as 
distinct as is desirable for criminal action, but the relief obtainable 
in a criminal action is limited to punishment for past activity. In a 
civil action, of course, extensive future relief may be ordered for the 
purpose of restoring effective competition. 

Probably most of the Antitrust Division’s investigations are con- 
ducted through voluntary procedures. Sometimes letters are written 
seeking explanation of activities complained of, or requesting informa- 
tion as to policies and practices.'° Generally, the companies contacted 
make a prompt reply and are able to give a satisfactory explanation. 
In many instances, the Division is given assurances that the situation 
is an unrealized side-effect from other business pressures and that steps 
will be taken to help out the complaining party and others in a like 
position. 

The more important complaints are handled through a more 
formal but still a voluntary procedure which involves interviews and 
requests for documentary material. 

The Federal Bureau of Investigation is charged with the respon- 
sibility of investigating alleged antitrust violations, although under 
some circumstances Antitrust Division attorneys do some investigative 
work. Normally, the attorney conducts such preliminary investiga- 
tion as may be necessary to enable him to prepare a memorandum 
directed to the F. B. I. detailing the alleged violation of law, sum- 
marizing the information already available and that which is desired, 
together with suggestions of what documentary information is wanted 
and the names of persons to be interviewed. It is customary to send 


10 Nitschke, Procedure in Antitrust Investigations, 4 Illinois Law Forum 593, 595. 
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with this memorandum letters from the Assistant Attorney General 
in Charge of the Antitrust Division to each of the persons to be inter- 
viewed, which letters request that the files of that person be made 
available for examination. 

The F. B. I. distributes copies of the memorandum to those of its 
Field offices which cover the geographical areas involved in the 
investigation, and agents from those offices conduct the investigation. 
Information and documents obtained are transmitted to the Antitrust 
Division attorney who decides whether further action is desired by 
the Bureau or whether sufficient information has been obtained, 
either to discontinue the investigation because of the absence of proof 
of a violation or to recommend institution of a civil suit or of a crim- 
inal action. 

Many persons seem to believe that they must instantly comply 
with the request of the F. B. I. agent, and frequently all questions 
are answered immediately and files are made freely available. There 
is no obligation to do this and one may refuse, with impunity, to give 
any information at all."* 

Many companies—particularly the larger ones, although it is 
becoming prevalent generally—inform F. B. I. agents that it is the 
policy of the company to refer all such inquiries to the company’s 
counsel. This is done politely, of course, but nevertheless no company 
or industry information is given out. Despite this, such companies, 
through their attorneys, almost always comply with specific and rea- 
sonable requests for information but almost never permit a search 
of their files. 

It is difficult to know with any definiteness just what is being in- 
vestigated when an investigator comes in and orally requests infor- 
mation. Moreover, without some written specification of what the 
suspected violation is and what is desired from the company, neither 
the investigator nor the attorney has any yardstick to measure com- 
pliance with the request. 

It would seem to be the most generally accepted practice to refuse 
access to the company files, but at the same time to collect and compile 
from company records any information which is reasonably pertinent 
to the stated purpose of the investigation. 


11 Ibid., p. 596. 
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Should the Division feel that its efforts to investigate through vol- 
untary procedures would be unavailing if adopted, or if such over- 
tures have been rebuffed, it has recourse to the Grand Jury. 

A Federal Grand Jury, as all of you may know, consists of twenty- 
three citizens'* who are impaneled through the process of the Federal 
District Court to serve as grand jurors. Sixteen of the grand jurors 
must be present at all times during sessions of the jury,’* and twelve 
votes are needed to return an indictment.** The Grand Jury does 
not determine that a violation of law exists or that the defendants are 
guilty. The grand jurors may or may not believe this to be so. The 
fact is that the grand jurors—or at least twelve of them—need only 
think that they have probable cause to believe that a certain antitrust 
violation has been committed by the named defendants.*® 

The Grand Jury is convened by and functions as an arm of the 
court. It may serve a maximum of eighteen months.** The Grand 
Jury may issue subpoenas ad testificaudum and subpoenas duces tecum. 
These powers are exercised in the name of the court but, in the first 
instance, the court has no knowledge of who or what is being sub- 
poenaed. Normally, at least some duces tecum subpoenas are issued 
prior to the actual convening of the jury and are made returnable 
on the day of, or shortly after, the jury is convened. 

Documents are, of course, returnable before the Grand Jury. 
However, such returns consist of thousands of documents—and hun- 
dreds of thousands are not unknown—and it is the accepted practice 
that, following a formal return to the Jury, the government attorneys 
will examine the returned documents in their own offices’? and at 
subsequent sessions of the Grand Jury a relatively few documents, 
selected by the attorneys, will be read to the Grand Jury. 


12 Rule 6(a), Federal Rules of Criminal Procedure (18 U. S. C. A.) provides for 
“not less than 16 nor more than 23 members.” The practice is to select 23 to assure 
the continued presence of at least 16. 


13 [bid. 
14 Rule 6(f), Federal Rules of Criminal. Procedure. 


15 Yankwich, Charge to Federal Grand Jury, 19 F. R. D. 117, 121; U. S. v. Central 
Supply Ass’n (N. D. Ohio, 1941), 37 F. Supp. 890; 894. 


16 Rule 6(g), Federal Rules of Criminal Procedure. 


17 An interesting question is whether such examination may be done only by those 
attorneys authorized to appear before the Grand Jury. 
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The selection of the individuals who will be called before the 
Grand Jury as witnesses is made by the government attorneys and, 
while jurors can and sometimes do ask questions, the examination of 
witnesses is by the attorneys. The only persons permitted in the Grand 
Jury room, other than the grand jurors and a court reporter to record 
the proceedings, are the government attorneys.’* Witnesses may not 
be accompanied by counsel into the Grand Jury room. For the most 
part, the Grand Jury hears what the government attorneys want it 
to hear and takes the action recommended to it. The average citizen” 
who serves on the Grand Jury has not had extensive business experi- 
ence and probably is not more than passingly interested in the reasons 
behind business conduct but, on the other hand, is most likely to 
listen sympathetically to tales of woe and frustration, which may or 
may not be caused by illegal activity. 

Fortunately, in the antitrust field, we rarely encounter the prose- 
cutor who will deliberately slant his presentation. They are inter- 
ested in winning cases and they realize they must have evidence which 
will prove criminal charges beyond a reasonable doubt. Whether 
they have such proof as will stand up outside of the ex parte forum of 
the Grand Jury room is a bothersome one for prosecutors.?° Smooth 
talking complainants have let more than one prosecutor down when 
it came to the showdown of testifying in open court and in the pres- 
ence of the persons who have been accused. 

Internal policy of the Department of Justice recognizes the power 
and responsibility of the Grand Jury and makes utilization of the 
Grand Jury a formal step and not one lightly undertaken. 

The attorney desiring to convene a Grand Jury must prepare a 
memorandum which must persuade his superiors—who, in turn, are a 


18 Rule 6(d), Federal Rules of Criminal Procedure. 
19 See 28 U.S. C. §§ 1861-68 on the selection of grand jurors. 


20 Fear of retaliation—business or otherwise—has often made some “injured” per- 
sons reluctant to testify. One of the most persuasive arguments in overcoming such 
reluctance has been a promise not to disclose the names of grand jury witnesses nor 
the substance of their testimony unless or until such persons were to testify at the 
trial. The promise was backed up by the refusal of the courts to permit examination 
of the grand jury transcript by other than the government attorneys. A recent opinion, 
U. S. v. Procter & Gamble Co. (D. N. J., 1956), 19 F. R. D. 122, which ordered dis- 
closure of the entire grand jury transcript during discovery proceedings, may make it 
more difficult to obtain needed oral testimony. 
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Section Chief, the Assistant Attorney General, and, finally, the Attor- 
ney General—that this is the appropriate way to conduct this particular 
investigation. This memorandum must detail the suspected violation, 
the information then available, the investigation, if any, already under- 
taken, the reasons why it is desirable to use a Grand Jury, and the 
nature of the action contemplated if the investigation turns up the 
necessary evidence. At each step the memorandum is scrutinized 
carefully and when it is finally approved, it represents a considered 
judgment that Grand Jury action is warranted. 

Thereafter, subpoenas duces tecum are prepared and served by 
the United States Marshal. An Antitrust Grand Jury subpoena may 
be served in any part of the United States, irrespective of where the 
Grand Jury is sitting?" and it may call for documents wherever 
located if they are under the control of a corporation within the 
jurisdiction of the court.?? It is probably not an exaggeration to say 
that there isn’t much which can not be obtained by a properly drafted 
Grand Jury subpoena duces tecum. 

While the subpoena’s demands must not be “unreasonable or 
oppressive,” ** it is difficult to say what this means.** The investiga- 
tory power of the Grand Jury has such prestige and is established so 
firmly in our system of government, that even the courts who convene 
them are loath to interfere with their commands.?* 

Nevertheless there are bounds beyond which the Grand Jury sub- 
poena must not go. It can not demand privileged communications.*° 


21 15 U.S.C. $23. 


22 “The test is control—not location of records.” In re Matter of Subpoena Ad- 
dressed to Canadian International Paper Co. (S. D. N. Y., 1947), CCH 1946-47 Trade 
Cases, Par. 57,594; In re Harris (S. D. N. Y., 1939), 27 F. Supp. 480. 


23 Fourth Amendment, United States Constitution; Hale v. Henkel, 201 U. S. 43 
(1906); Brown v. U. S., 276 U. S. 134 (1927). 


24 “While it is undoubtedly true that the court has power to prevent abuse of 
process by a Grand Jury, mere inconvenience not amounting to harassment does not 
justify judicial interference with the functions of the Grand Jury.” Application of 
Linen Supply Companies (S. D. N. Y., 1953), 15 F. R. D. 115, 118. This court also 
said: “By its nature an antitrust investigation must be more extensive than the ordi- 
nary criminal investigation.” (p. 119) 


25 Petition of Borden Co. (N. D. Ill., 1948), 75. F. Supp. 857. 


26 U.S. v. Medical Society of the District of Columbia, et al. (D. D. C., 1938), 
26 F. Supp. 55. 
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It must not cover an unreasonable period of time.** It must not be 
simply a “fishing expedition,’ which is to say that there must be a 
specification of the kinds and the subject-matter of the documents 
desired.** And, it must not be unduly burdensome.?? None of these 
may, by itself, be a sufficient basis for quashing such a subpoena.*° 
However, a combination of these elements, or even a flagrant ex- 
ample of one of them, may convince the court that some modification 
is called for, and courts have substantially revised such subpoenas 
because they went too far in their demands.*" 

Normally, the only recourse to such a subpoena is compliance.** 
If the demands are extensive and your records are voluminous, a good 


27 Application of Linen Supply Companies (S. D. N. Y., 1953), 15 F. R. D. 115; 
In re Investigation of World Arrangements (D. D. C., 1952), 13 F. R. D. 280; In re 
United Shoe Machinery Corp. (D. Mass., 1947), 7 F. R. D. 756; In re Eastman Kodak 
Co. (W. D. N. Y., 1947), 7 F. R. D. 760; Im re United Last Co. (D. Mass., 1947), 
7 F. R. D. 759. 


28 F. T.C. v. American Tobacco Co., 264 U. S. 298 (1924); In re Grand Jury 
Investigation (M. D. N. C., 1940), 33 F. Supp. 367; In re Eastman Kodak Co. 
(W. D. N. Y., 1947), 7 F. R. D. 760; Application of Harry Alexander, Inc. (S. D. 
N. Y., 1949), 8 F. R. D. 559. 


29 In re United Shoe Machinery Corp. (D. Mass., 1947), 73 F. Supp. 207; In re 
Eastman Kodak Co. (W. D. N. Y., 1947), 7 F. R. D. 760; cf. Petition of Borden Co. 
(N. D. Ill, 1948), 75 F. Supp. 857. A grand jury subpoena duces tecum should be 
attacked within a reasonably short time after service and certainly before the return 
date. Rule 17(c), Federal Rules of Criminal Procedure (18 U. S. C. A.) states, in 
part, “The court on motion made promptly may quash or modify the subpoena if 
compliance would be unreasonable or oppressive.” It is not clear that 17(c) applies 
to Grand Jury subpoenae. In re Radio Corporation of America (S. D. N. Y., 1952), 
13 F. R. D. 167, 171, held it does, whereas In re Investigation of World Arrangements 
(D. D. C., 1952), CCH 1952 Trade Cases, Par. 67,538, held it does not. However, the 
latter case arrived at the same ultimate result by reference to the Fourth Amendment 
to the Constitution. 


30 Petition of Borden Co. (N. D. Ill, 1948), 75 F. Supp. 857; In re Eastman 
Kodak Co. (W. D. N. Y., 1947), 7 F. R. D. 760. 


31 Application of Linen Supply Companies (S. D. N. Y., 1953), 15 F. R. D. 115; 
In re United Shoe Machinery Corp. (D. Mass., 1947), 73 F. Supp. 207; In re Fred 
W. Mears Heel Co., Inc. (D. Mass., 1947), 7 F. R. D. 759; In re Eastman Kodak Co. 
(W. D. N. Y., 1947), 7 F. R. D. 760; Im re Grand Jury Investigation (M. D. N. C., 
1940), 33 F. Supp. 367. Or the Antitrust Division may agree to modify its demands 
in advance of court consideration. See: Application of Radio Corporation of America 
(S. D. N. Y., 1952), 13 F. R. D. 167; In re Investigation of World Arrangements 
(D. D. C., 1952), 13 F. R. D. 280. 


32 Petition of Borden Co. (N. D. Ill., 1948), 75 F. Supp. 857; Application of 
Texas Co. (E. D. Ill, 1939), 27 F. Supp. 847. Denial of a Motion to Quash is inter- 
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faith representation of the enormity of the job of complying will almost 
always be recognized by Division attorneys and a reasonable return 
date can be agreed upon.** 

If counsel is willing to make his files freely available for examina- 
tion, it is probable that the Division can arrange to have F. B. I. 
agents conduct a file search. It is less likely that this procedure will 
be made available if access to the files is qualified. 

Technically, a Grand Jury subpoena is returnable before the 
Grand Jury by the person subpoenaed or, if directed to the corpora- 
tion by name,** then by some representative who can testify as to the 
procedure of compliance.** In some instances, the Division attorney 


locutory and not appealable. Cobbledick v. U. S., 309 U. S. 323 (1940). Likewise, an 
order directing the production of documents pursuant to a grand jury subpoena is not 
a “final decision” contemplated by 28 U. S. C. § 1291, and is not appealable. Alexander 
v. U. S., 201 U. S. 117 (1906). It appears that a right of review does not arise until 
the court has entered an order convicting the witness of contempt and imposing sen- 
tence upon him. Berman v. U. S., 302 U. S. 211 (1937). However, the authorities 
indicate that the Fourth Amendment question may be raised initially in contempt 
proceedings without a prior motion to quash. Hale v. Henkel, 201 U. S. 43 (1906) ; 
Brown vy. U. S., 276 U. S. 134 (1928). 


33 Upon a proper showing, the courts generally allow additional time to comply 
with the subpoena. This may be done through an order setting forth several subse- 
quent return dates upon which documents responsive to particular paragraphs of the 
subpoena are due. Jn re Motions to Quash Subpoenas Duces Tecum Returnable before 
the Second Grand Jury (S. D. Cal., 1939), 30 F. Supp. 527; In re Grand Jury Inves- 
tigation (M. D. N. C., 1940), 33 F. Supp. 367. 


34 A subpoena duces tecum may be directed to a corporation or unincorporated 
association (which would include unions) as they are legal entities and are amenable 
to legal process. The fact that the subpoena does not contain an ad testificaudum 
clause does not affect its validity. Wilson v. U. S., 221 U. S. 361 (1911); Brown v. 
U. S., 276 U. S. 134 (1928); U. S. v. White, 332 U. S. 694 (1944). 


35 It seems clear from the Wilson case, supra, that in the absence of an ad 
testificaudum clause, the legal entity subpoenaed is under no duty to testify and that 
any agent of the entity may produce the required records before the grand jury. See 
dicta to this effect in Application of Bendix Aviation Co. (S. D. N. Y., 1945), 58 
F. Supp. 953, and In re American Sugar Refining Co. (S. D. N. Y., 1910), 178 F. 
109. Because of the absence of the ad testificaudum clause, the agent who produces 
the record testifies as a volunteer, and as such he is not entitled to immunity [Phelps 
v. U. S. (C. A. 8, 1947), 169 F. 2d 858, 15 U. S. C. §33] and he must specifically 
claim privilege if asked questions which would tend to incriminate him personally. 
His privilege would not extend to authentication or identification of the records pro- 
duced. Whether the inclusion of an ad testificaudum clause provides the agent with 
immunity is questionable. See In re Chilcote Co. (N. D. Ohio, 1949), 9 F. R. D. 571, 
aff'd (C. A. 6, 1949), 177 F. 2d 375. 
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sends a letter along with the subpoena authorizing the company to 
mail in the responsive documents accompanied by written assurance 
of full compliance, and with the understanding that appearance of 
some qualified person before the Grand Jury may be required in the 
future to give testimony as to the methods followed to assure com- 
pliance. 

It would appear to be the most generally accepted practice today 
for companies to make their own file search and to present to the 
Grand Jury those documents which are responsive to the subpoena. 
Here, again, the principal problem is the question of cost. However, 
some companies have found, through experience, that when the file 
search has been conducted by Division attorneys—as was the earlier 
practice—or by F. B. I. agents, the documents selected were not re- 
stricted to those bearing on what the company considered to be the 
object of the investigation. As a result, such companies have found 
themselves defending allegations of antitrust violations of a different 
sort than they believed were being investigated. 

I don’t want to be understood as condoning antitrust violations. 
If one exists, you, as counsel, should eradicate it. And you can do it 
at much less expense and disruption to your client. 

Aside from the possibility of becoming involved in other antitrust 
cases, other reasons are advanced for compliance by company counsel. 
Selection of the documents to be returned is made on the basis of 
what is requested by the subpoena. So-called “bad” documents may 
be coupled with the documents which put them in their proper per- 
spective. Moreover, counsel acquires a firsthand, intimate knowledge 
of the information sought by and turned over to the Grand Jury, 
and thereby better comprehends what the Division may be driving at. 
This understanding may be valuable when officers or employees of the 
subpoenaed company are themselves subpoenaed as witnesses. 

Oftentimes officers of a subpoenaed company are not subpoenaed 
as witnesses because to do so is to grant them personal immunity from 
prosecution as to any matter concerning which they may testify.*® 
This statutory immunity does not apply to persons who appear before 
the Jury voluntarily or other than in response to a subpoena directed 
to him personally.*7 


36 15 U.S. C. $§ 32, 33. 
37 See note 35. 
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When your client is subpoenaed as a witness, you owe him the 
duty of seeing that he is properly prepared to testify. I am not in any 
sense suggesting that a prospective witness should be coached. He 
must tell the truth if for no other reason than because the immunity 
statute does not preclude a prosecution for perjury.** In any event, 
other witnesses will probably be testifying about some of the same 
transactions, and discrepancies will be easily spotted. 

It is reasonable to assume that he is going to be asked questions 
which run the gamut of the subjects covered by the subpoena duces 
tecum. At a minimum, therefore, he should be familiar with every 
document in the company’s response about which he has any knowl- 
edge. Similarly, his recollection should be refreshed as to incidents 
or situations which are similar to those related or referred to in the 
documents. 

Since many of the transactions will have occurred sometime in 
the past, this review will recall facts which may not readily come to 
mind if the witness is asked about such transactions for the first time 
before the Grand Jury. 

Review has the added advantage of removing the doubts and 
uncertainties in the witness’ mind as to what he may be asked, which, 
coupled with having to face a new situation—i.e., appearing before a 
Grand Jury—undoubtedly has him a little concerned. If he is more 
at ease, he will more likely give the appearance of telling the truth, 
and this is almost as important as actually being truthful. 

A witness should be encouraged to listen carefully to the question 
asked him, and answer the question which is asked—not what he may 
think is meant by the questioner. The witness is there because he is 
thought to have certain information. It isn’t necessary to establish 
to the Jury that the witness knows many other things about the 
industry involved. Some witnesses are inclined to become impressed 
with their own importance and undertake to display their knowledge. 
This not only may lead to searching interrogation on matters which 
may never have been brought up otherwise, but it detracts from the 
value which may be gained from a straightforward, sincere, pertinent 
response to the questions asked. 

When the Division attorneys have completed their presentation 
to the Jury, they must then prepare a memorandum for the Wash- 


38 15 U.S. C. $32. 
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ington office in which they recommend the action they think is 
appropriate. This memorandum will review the evidence presented 
to the Jury and the legal problems involved, and a proposed indict- 
ment will be transmitted—or this could be a proposed complaint if 
civil action is felt more appropriate than criminal,—or it could be both. 

After review, and possibly revision in Washington, the proposed 
indictment is presented to the Grand Jury together with an oral review 
of the evidence presented, and advice as to what the law is. The attor- 
neys retire from the room*? and the Grand Jury decides what it 
wants to do. If twelve of them vote to indict, the die is cast and you 
are thrust into an area of antitrust practice which is most interesting 
and fascinating but which is beyond the scope of my subject. 


39 Rule 6(d), Federal Rules of Criminal Procedure (18 U. S. C. A.). 
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THE LEGALITY OF BASING POINT PRICING SYSTEMS 
UNDER THE ROBINSON -PATMAN ACT 


by 


Leo FISHMAN 


West Virginia University 


Within the past few years the Federal Trade Commission has 
decided not to make use of the Robinson-Patman Act? in prosecuting 
cases involving basing point systems of pricing. By making this deci- 
sion the Commission voluntarily sacrificed a powerful weapon against 
a type of pricing system which may seriously hamper competition. 
The purpose of this paper is to clarify the nature of basing point 
pricing systems, and the issues which should be considered in deter- 
mining their legality under the Robinson-Patman Act. 

Basing point systems of pricing have, of course, been in use a 
long time and a good deal is known about them. It would not be 
amiss, however, to review briefly the chief characteristics of these 
systems which are of interest from the standpoint of the Robinson- 
Patman Act. 

Basing point systems of pricing are characterized by the fact that 
prices are quoted on a delivered basis only, and that variations in 
the prices to different buyers are determined by adding to the hypo- 
thetical mill net price, an allowance for the cost of freight from the 
basing point to the buyer, irrespective of what actual freight charges 
from the point of supply to the point of delivery happen to be. 

The so-called “mill net price” is a hypothetical price, because each 
buyer must pay the delivered price, calculated in the manner just 
described, even if he is willing to send his own truck or other con- 
veyance to the seller’s plant to haul the goods away. Moreover, where 
two or more firms in an industry use the same basing point system 
of pricing, these firms will frequently use the same mill net price and 
thus will quote the same delivered price to any buyer, irrespective 
of the actual distance the goods will have to be shipped and the 
amount of freight charges the seller will actually pay. In fact, in 
cases where a basing point pricing system prevails in an entire industry, 


1 15 U.S. C. section 13. The Robinson-Patman Act was enacted in 1936 as an 
amendment to section 2 of the Clayton Act. 
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or in substantial portion thereof, each firm generally makes use of an 
identical or very similar mill net price in determining the delivered 
price to any buyer. 

Thus the mill net price is not determined independently by each 
firm; and for at least some of the firms concerned, it bears no direct, 
justifiable relation to actual cost of production. It is highly unlikely 
that this situation would exist in the absence of the basing point pric- 
ing system. It is, therefore, evident that the mill net price is an 
administered price figure which is determined with consideration to 
the basing points established by the system, and with a view towards 
total delivered prices and total returns rather than towards mill net 
returns. 

One or more basing points may be used in these pricing systems. 
If a single basing point price system is used then all buyers pay a 
price which includes an allowance for freight charges from a single 
city—Chicago, for example—to the point of delivery. If a multiple 
basing point price system is used, several cities are designated as 
basing points, and each buyer pays a price which is considered the 
basing point for sales to him, irrespective of the actual distance be- 
tween the location of his supplier and the point of delivery. 

A single basing point system was formerly used by the steel in- 
dustry. Buyers of steel paid a price determined by adding to the 
uniform mill net price an allowance for freight charges from Pitts- 
burgh to the point of delivery, irrespective of the point from which 
the goods were actually shipped. Thus a buyer in Detroit who bought 
steel produced in Detroit paid a price which included an allowance 
for freight charges from Pittsburgh to Detroit, despite the fact that 
the seller incurred no such expense. A multiple basing point system 
was formerly used by the cement industry. 

A buyer who pays a price which includes an allowance for 
freight charges higher than the actual cost to the seller for ship- 
ping the goods to the point of delivery is said to pay “phantom 
freight.” When the actual cost of shipping the goods to a buyer 
exceeds the freight charge component of the delivered price, the seller 
is said to “absorb” the cost of the freight. 

From an economic point of view, the concepts of phantom freight 
and absorbed freight are quite as insubstantial as the concept of mill 
net price. For example, at one time when a basing point price system 
was in use in the steel industry, the industry was supposedly absorbing 
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freight charges on more than one-half of the volume sold.? Yet profits 
for the steel industry during that same period were at record peace- 
time levels. Would this have been possible if steel firms were actually 
absorbing freight charges on 70 per cent of all sales by volume? 


Although the Robinson-Patman Act does not specifically mention 
basing point pricing systems, it does not outlaw discriminatory pric- 
ing Practices. Section 2 (a) of the Act provides that “it shall be 
unlawful . . . to discriminate in price between different purchasers 
of commodities of like grade and quality . . . where the effect of 
such discrimination may be substantially to lessen competition . . . 
or to injure, destroy, or prevent competition . . . provided that nothing 
herein contained shall prevent differentials which make due allow- 
ance for differences in the cost of manufacture, sale, or delivery.” 

Are basing point price systems discriminatory within the meaning 
of the Robinson-Patman Act? In the judgment of the writer the 
answer to this question is yes. Basing point pricing systems are dis- 
criminatory because they result in price differentials among buyers 
which cannot be justified on grounds that they “make due allowance 
for differences in the cost of manufacture, sale, or delivery.” 


Moreover, basing point price systems tend either to “lessen com- 
petition . . . or to injure, destroy or prevent competition. . . .” This 
conclusion can be avoided only if it is assumed that anything done 
by a firm to maximize its profits constitutes or enhances competition, 
in the sense in which that term is employed in the Robinson-Patman 
Act, irrespective of the effects of the firm’s behavior on different buyers 
or on competing sellers. Such a definition of competition, however, 
is not consistent with the intentions of those who promulgated the 
Robinson-Patman Act, or our other antitrust laws. 

More consistent with the intent and spirit of this legislation is a 
definition of competition which has been suggested by at least one 
other writer in the field of government and business: namely, the 
existence of conditions under which all buyers enjoy equal advantages 
and opportunities in regard to price and other conditions of sale, and 
in which buyers and sellers acting in their own interest exert inde- 
pendent influences on price. 


2 Clair Wilcox, Public Policies Toward Business (Chicago, 1955), p. 230. 


3 United States Steel Corporation, Annual Report, 1955, p. 31. 
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In view of the fact that the essential purpose of our anti-trust 
legislation has been the preservation and strengthening of the competi- 
tive free enterprise system, however, it is reasonable to interpret the 
term “competition” as used in the Robinson-Patman Act even more 
broadly, to refer to our entire competitive enterprise system. It is 
important for the preservation and strengthening of our competitive, 
free enterprise system to maintain conditions under which new busi- 
ness enterprises have the opportunity to come into existence, and a 
fair chance to continue in existence. In other words, the health and 
longevity of business enterprises should be related to their economic 
efficiency rather than to their size. 

If this interpretation is adhered to, it is clear that basing point 
systems of pricing may be, and indeed have been, used to “lessen 
competition . . . or injure, destroy or prevent” it. Since delivered 
prices charged to buyers are fixed and may be varied without relation 
to their basic economic factors, plants which are efficiently managed 
and well situated with respect to basic economic considerations, may 
find themselves in a disadvantageous position if one or more of their 
suppliers begins to use a basing point price system, or if a basing 
point which applies to them is changed. In fact, a dominant supplying 
firm can penalize or favor particular buyers merely by shifting basing 
points. 

Competition among sellers may also be hampered by basing point 
pricing systems. By making the surveillance of prices charged by the 
various firms in an industry a relatively simple matter, these systems 
facilitate the development of monopolistic or oligopolistic situations 
with respect to price. Moreover, the dominant firm in an industry can 
bring about changes in basing points which will severely injure or 
drive out of existence certain competing firms. These are not theo- 
retical possibilities. There are cases in which they have actually 
occurred. 

For a time it appeared that the Robinson-Patman Act would be 
used as an important weapon to eliminate basing point price systems, 
or at least to make it difficult to maintain them. In the Corn Prod- 
ucts Case (1945), the Staley Case (1945) and the Cement Case 
(1948) ,* the Supreme Court upheld the contention of the Federal 


4 Corn Products Refining Company y. Federal Trade Commission, 324 U. S. 726 
(1945); Federal Trade Commission v. Staley Manufacturing Company, 324 U. S. 
746 (1945); Federal Trade Commission v. Cement Institute, 333 U. S. 683 (1948). 
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Trade Commission that basing point price systems are discriminatory, 
although it did so by reasoning along lines quite different from those 
suggested above. 

The Court treated the mill net price as an actual price, and recog- 
nized the distinction between the mill net price and the freight charge 
components of the delivered price as a valid one. On this basis, the 
Court declared that basing point price systems are discriminatory for 
two reasons: (1) sellers using a basing point price system discriminate 
among buyers since they absorb freight charges in making sales to 
some buyers, and collect phantom freight charges from others; and 
(2) use of a basing point formula for determining delivered prices 
results in variations in the seller’s mill net returns from sales to dif- 
ferent buyers which cannot be justified on the grounds of variations 
in the costs involved. 

It will be recalled that section 2(b) of the Robinson-Patman Act 
specifies that “. . . nothing herein contained shall prevent a seller 
rebutting the prima facie case [of discrimination] thus made by show- 
ing that his lower price . . . was made in good faith to meet an equally 
low price of a competitor . . .” On this score, the Supreme Court 
having found in the Staley decision that “price discriminations are 
necessarily involved where the price basing point is distant from the 
point of production,” made the following ruling: “We cannot say 
that a seller acts in good faith when it chooses to adopt such a clearly 
discriminatory pricing system, at least where it has never attempted 
to set up a non-discriminatory system. .. .” 

Following this ruling the Court of Appeals (7th Cir.), in the 
Standard Oil of Indiana decision rendered in March, 1949, decreed 
that the good faith of the seller is not a valid justification for dis- 
criminatory pricing practices, the effects of which are harmful to com- 
petition.> About this time, however, the Federal Trade Commission 
apparently adopted a new attitude towards section 2(b) of the Rob- 
inson-Patman Act. Only three months later, in June, 1949, at hear- 
ings held before subcommittee No. 1 of the House Committee on the 
Judiciary, it was announced that “all of the Commissioners believe 
that on balance it would be preferable to make the good faith meet- 
ing of competition a complete defense.” 


5 Standard Oil Company v. Federal Trade Commission, 173 F. 2d 210 (7th Cir. 
1949). 
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As Professor Vernon A. Mund has pointed out, this new attitude 
of the Federal Trade Commission undoubtedly weakened the position 
of the Commission’s attorneys when the Standard Oil of Indiana 
decision was appealed before the Supreme Court. Whether or not 
the Supreme Court was directly influenced in its judgment by this 
change in the Commission’s attitude, it would be difficult to determine. 
In any event, the Court too altered its attitude towards section 2(b) 
and rendered a decision in favor of the Standard Oil Company, which 
had argued its case on grounds of the good faith proviso.© The Su- 
preme Court observed, “The defense in subsection (b), now before 
us, is limited to a price reduction made to meet in good faith an 
equally low price of a competitor.” “Actual competition, at least in 
this elemental form,” the court said, “is thus preserved. . . .” 

More recently the Federal Trade Commission has also changed 
its attitude with respect to the use of section 2(a) of the Robinson- 
Patman Act. The Commission has made it clear that it no longer 
regards basing point pricing systems as discriminatory and subject to 
prosecution under the Robinson-Patman Act. The Commission now 
recognizes that the actual price involved in sales by firms using a 
basing point price system is not the mill net price but the delivered 
price, and supports its new attitude by contending that since the 
delivered prices quoted to different buyers are the same unless the 
buyers’ locations differ, these prices are not discriminatory within the 
meaning of the Robinson-Patman Act.” 

As already indicated, the Federal Trade Commission is on firm 
ground when it recognizes that the only actual price involved is sales 
made by firms using a basing point system is the delivered price, since 
the so-called mill net price and the concept of mill net returns are 
purely hypothetical. It does not necessarily follow, however, that the 
delivered prices are non-discriminatory, and that the use of a basing 
point price system cannot be considered a violation of section 2(a) 
of the Robinson-Patman Act. For reasons suggested above, it is evi- 


6 Standard Oil Company v. Federal Trade Commission, 340 U. S. 231 (1951). 


7 In this connection the Attorney General’s National Committee to study the 
Antitrust Laws has stated, “We . . . approve the Federal Trade Commission’s recent 
analysis of ‘delivered’ pricing under the Robinson-Patman Act.” “. . . it is this ‘actual’ 
price paid by buyers which determines their competitive standing vis a vis each other, 
and hence must be the significant index of legality.” See the Report of the 
Committee, p. 216f. 
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dent that the delivered prices themselves are generally discriminatory, 
and that the use of a basing point system does frequently constitute 
a violation of section 2(a) of the Robinson-Patman Act. 

If every basing point price system which resulted in price dis- 
crimination also involved collusion, and if it were a simple matter to 
prove the existence of collusion, the point of view expressed here 
might be considered of academic interest only. For in that case these 
basing point price systems could be successfully prosecuted without 
making use of the Robinson-Patman Act. 

Such is not the case, however. Price discrimination may be in- 
volved in instances where collusion is not, and it is easier to demon- 
strate the existence of discrimination under the Robinson-Patman Act 
than it is to »rove the existence of collusion under the Sherman Act. 
It is important, therefore, to retain the Robinson-Patman Act as a 
potential weapon against basing point systems. 

No recommendations for the specific steps which might be taken 
to revive the use of the Robinson-Patman Act in litigation involving 
basing point price systems are offered here. It seems clear, however, 
if steps effective for this purpose are taken, it will be possible to re- 
duce materially the extent of price discrimination which is injurious 
to competition. 

Finally, it should be noted that basing point price systems are 
likely to be used with greater frequency and with greater discrimina- 
tory effects at certain future times, than they are at present when the 
nation is enjoying such great prosperity. For in view of the recent 
growth in the size of certain firms in various industries, it seems highly 
probable that strong measures will be taken by these firms to protect 
themselves against the adverse effects of the drop in prices and sales 
which generally occur during periods of economic decline. Basing 
point price systems are potentially highly useful for this purpose. Suc- 
cessful use of basing point price systems in this manner would have 
adverse effects not only on many small firms, and on many consumers, 
but also on the vigor of our entire competitive enterprise system. 
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Supreme Court (Box Score) October 1956 Term 
(pending as of November 2, 1956) 


Dkt. 2—Holophane Company, Inc. v. United States of America 
(U. S. D. C., Southern Ohio), June 8, 1955 Appeal filed. Oct. 10, 
1955 Probable jurisdiction is noted. Mr. Justice Harlan taking no 
part, and case now awaiting argument. 

A principal question presented by this appeal is whether a district 
court, upon finding that an American company has conspired with 
foreign companies to divide world market in violation of Section 1 
of the Sherman Act, has the power to direct American company 
affirmatively to compete in the foreign territory which has been al- 
located to its co-conspirators. 

A second question is whether contracts imposing territorial and 
other restrictions upon parties to the sale of a business are per se 
violations of the Sherman Act, and whether such contracts become 
per se unlawful when made between corporations formed under the 
laws of different countries and divide the geographical parts of the 
world in the markets among the contracting parties. 


Dkt. 3—United States of America v. E. I. du Pont de Nemours 
& Co. et al. (U. S. D. C., Northern Illinois), June 14, 1955 Appeal 
filed. Oct. 10, 1955 Probable jurisdiction is noted, Mr. Justice Clark 
and Mr. Justice Harlan taking no part, and case now awaiting argu- 
ment. June 11, 1956 Motion to schedule case for December argument 
denied. 

The questions presented are (1) did the acquisition of a control- 
ling stock interest in automobile manufacturer by a chernical company 
coupled with participation in manufacturer’s management have the 
probable effect of substantially lessening competition between the com- 
panies in violation of Section 7 of the Clayton Act, and (2) did the 
District Court commit error in its findings and conclusions that the 
chemical company’s acquisition of stock and participation in manage- 
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ment of the automobile company constituted a combination in viola- 
tion of Section 1 of the Sherman Act. 


Dkt. 11—United States Gypsum Company v. National Gypsum 
Company (U.S. D. C., District of Columbia), Oct. 24, 1955 Appeal 
filed. Jan. 16, 1956, noted Probable jurisdiction, Mr. Justice Clark 
taking no part, case now awaiting argument. 

The question presented is whether, after a civil antitrust suit in 
which a conspiracy to fix prices by means of patent licensing had been 
charged by the United States against USG and its co-defendant 
patent licensees, a final decree is entered against defendants, but that 
final decree does not bar and the Department of Justice does not 
oppose suits by USG to recover reasonable compensation for use made 
by others of USG patents prior to entry of the final decree, the filing 
of such suits by USG against the co-defendant patent licensees in 
the antitrust suit constitute a misuse of USG patents. 


” Dkt. 63—Federal Trade Commission v. National Lead Co., The 
Sherwin-Williams Co., The Eagle-Picher Co., Anaconda Copper 
Mining Co., et al. (Seventh Circuit), Apr. 13, 1956, Petition filed. 
June 4, 1956, Petition granted, and case now awaiting oral argument. 

Petitioner, FTC, contends that U. S. C. A. 7th Circuit’s decision 
to set aside that portion of the FTC order for respondents to cease 
and desist in the use of zone pricing methods too narrowly restricts 
the power of the FTC to prescribe a remedy to end a violation of 
Sec. 5 of the Trade Commission Act. The 7th C. A. had upheld the 
FTC findings of conspiracy but rejected the order directed at the in- 
dividual use of zone delivered pricing. According to the petitioner the 
7th C. A. had reasoned that the Commission, not having determined 
that individual use of a zone delivered price system was unlawful, was 
without authority to prohibit such use. 


Dkt. 94—William Radovich v. National Football League, et al. 
(9th Circuit), May 18, 1956, Petition filed. October 8, 1956, petition 
granted and case awaiting argument. 

The question presented is whether professional football is exempt 
from the application of the Sherman Act. 


Dkt. 266—Home Utilities Company, Inc. v. Eastman Kodak Com- 
pany (4th Circuit), July 19, 1956, Petition filed. October 8, 1956, 
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Petition granted, case transferred to summary calendar awaiting oral 
argument. 

The questions presented are (1) the construction and meaning 
of the words “free and open competition” in the McGuire Act and 
(2) can a seller fair trade a packaged unit when some of the com- 
ponent parts are sold individually on a non-fair traded basis. 


Dkt. 303—Grengs v. Twentieth Century Fox Film Corporation 
(7th Circuit), August 8, 1956, Petition filed. The petition was 
denied October 15, 1956. 

The question presented was the applicability of the Wisconsin two 
year Statute of Limitations to petitioners action under the federal 
antitrust laws. 


Dkt. 355—Melrose Realty Co. Inc. v. Loew’s Inc. (3rd Circuit), 
Petition filed August 29, 1956, now awaiting action. 

This case presents the question of whether a non-operating lessor- 
owner of a theatre whose rental income is based upon theatre receipt 
is a “person” entitled to bring a private antitrust suit under §4 of the 
Clayton Act. 


Dkt. 437—Carl Drath, t/a Broadway Gift Co. v. Federal Trade 
Commission (D. C. Circuit), Petition filed September 21, 1956, now 
awaiting action. 

The question presented is whether a Court of Appeals can issue 
an order enjoining a party seeking review of a commission cease and 
desist order from conducting the business against which said order 
to cease and desist was issued, pending the outcome of his petition 
for review. 


Dkt. 452—Joseph Sachs, d/b/a Atlantic Liquor, et al. v. Brown- 
Forman Distillers Corp. (2nd Circuit), Petition filed September 25, 
1956, now awaiting action. 

This case presents certain questions of law arising under the 
Robinson-Patman Act in respect to “price discrimination” and “justifi- 
cation.” 


Dkt. 465—Federal Trade Commission v. Standard Oil Co. (7th 
Circuit), Petition filed September 28, 1956, now awaiting action. 
Under Section 2(b) of the Robinson-Patman Act, a seller may 
defend against a charge of price discrimination by showing that his 
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lower price was granted in “good faith” to meet the equally low price 
of a competitor. The question presented is whether the “good faith” 
defense can be used to justify a lower price regularly granted to certain 
large customers pursuant to a long established pricing policy main- 
tained by the seller and by certain competitors. 


Dkt. 480—Gulf Coast Shrimpers and Oysterman, et al. v. United 
States (5th Circuit), Petition filed October 5, 1956, now awaiting 
action. 


Other Federal Courts 


General Electric Company v. Masters Mail Order Company of 
Washington, D. C., Inc. (D. C. S. D. N. Y. Filed Oct. 3, 1956). 

A New York retailer, Masters, Inc. owned a mail order house in 
Washington, D. C. The parent company, Masters, has been the 
target of several Fair Trade suits and organized the Washington, 
D. C. mail order house because the District of Columbia is a non-fair 
trade area. The court held that the defendant violated the New York 
Fair Trade Act (The Feld-Crawford Act) when it advertised, offered 
for sale, and sold a fair trader’s products below their established retail 
prices. The literature was prepared in New York by the New York 
concern. 


Stanton Oil Company v. The Texas Company (D. C. S. D. Fla. 
Supp. Memo. Nov. 14, 1955). 

This case states a rule of law under the Robinson-Patman Act. 
It held, that Section 2(a) is a civil statute only and therefore puni- 
tive damages are not recoverable under the section. The section is 
enforceable only by commencement of treble damage suits. Under 
Section 3 of the Act, wherein the criminal provisions are contained, 
in order to recover punitive damages, it must first be shown that there 
has been injury to a competing purchasers. Competing sellers do 
not come within the provisions of Section 3 criminal remedies. 


Klor’s Inc. v. Broadway-Hale Stores, Inc., et al. (D. C. N. D. 
Calif. Filed Sept. 13, 1956). 

The plaintiff in this case alleged a secondary boycott between its 
competitor and a source of supply wherein the supplier refused to sell 
plaintiff merchandise. The defendants motions to dismiss and for 
summary judgment were granted since the rule is that in a cause of 
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action for treble damages under the Sherman Act, the plaintiff must 
show the private damage to be caused by a public wrong. The plaintiff 
failed to establish the public wrong proscribed by the Act. 


Department of Justice 


U.S. v. Minnesota Mining & Manufacturing Co. (filed, October 
29, 1956). 

A civil antitrust suit charging Minnesota Mining & Manufactur- 
ing Co., St. Paul, Minnesota, with violating Section 1 of the Sherman 
Antitrust Act in connection with the manufacture and sale of reflex 
reflective sheeting was filed in the U. S. District Court at Newark, 
N. J. by the Department of Justice. 

This sheeting is widely used throughout the country to make out- 
door signs, particularly road signs, brilliant and reflective when 
contacted at night by beams of light, such as from motor vehicle 
headlights. The complaint alleges that Minnesota Mining & Manu- 
facturing Co. manufactures and sells reflex reflective sheeting under 
the name “Scotchlite.”” In 1955 the defendant is alleged to have sold 
more than $10,000,000 worth of Scotchlite and products made there- 
from. 

The complaint charges that the defendant has (a) prevented deal- 
ers and sign makers from reselling Scotchlite and products made there- 
from to the United States Government, state agencies, railroads and 
other purchasers in competition with defendant; (b) prevented sign 
makers from selling to the Government signs made reflex reflective by 
means other than the use of Scotchlite; (c) allocated customers and 
territories among itself, its dealers and converters; and (d) imposed 
restrictions on dealers and converters in their use and resale of Scotch- 
lite purchased from the defendant. The complaint seeks injunctive 
relief against the continuance of these practices, as well as a court 
order requiring the defendant to notify its dealers and converters that 
Scotchlite purchased from defendant may be used and resold without 
restrictions. In addition, the court is requested to grant relief with 
respect to defendant’s patents on Scotchlite in order to dissipate the 
effects of the alleged illegal activities. 


U. S. v. Maryland State Licensed Beverage Ass'n, Inc., et al. 
(complaint, Sept. 11, 1956). 
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The Department of Justice filed at Baltimore, Maryland a civil 
antitrust complaint charging three liquor trade associations, 10 liquor 
manufacturers, seven Maryland liquor wholesalers, and three trade 
association officials with conspiring to raise, fix, maintain and stabilize 
the wholesale and retail prices of alcoholic beverages shipped into 
the State of Maryland. 

The complaint charges that the combination and conspiracy began 
in or about January 1950. It is alleged that the substantial terms of 
the combination and conspiracy were that so-called “fair trade” prices 
for alcoholic beverages were required to be established and that manu- 
facturers and wholesalers were required to enforce the observance of 
such prices. It is alleged also that retailers were induced and com- 
pelled to adhere to such “fair trade” prices. The complaint further 
alleges that it was a term of the conspiracy that alcoholic beverages 
sold to the Department of Liquor Control for Montgomery County 
and to the liquor control boards of the seven other “monopoly coun- 
ties’ would be sold only through a wholesaler who charged the 
“monopoly counties” his customary resale prices. According to the 
complaint, manufacturers, wholesalers, and retailers agreed to boycott 
and to induce others to boycott those who did not adhere to the terms 
of the conspiracy. 

The complaint points out that, under the laws of the State of 
Maryland, the Department of Liquor Control for Montgomery County 
has customarily purchased alcoholic beverages direct from distillers, 
and sold such beverages through county liquor dispensaries to the 
consuming public. The alleged effects of the offenses charged have 
been to raise and stabilize prices of alcoholic beverages, to eliminate 
competition, to eliminate direct sales to “monopoly counties,” and to 
raise the wholesale or retail prices of alcoholic beverages to consumers 
in Montgomery County. 


U. S. v. Continental Can Company, Inc. (complaint, Sept. 10, 
1956). 

A civil antitrust suit was instituted by the Department of Justice 
in the Federal District Court in New York, N. Y., against Continental 
Can Company, Inc., and Hazel-Atlas Glass Company. 

The complaint alleges that Continental Can proposes to acquire 
all of the assets of Hazel-Atlas in violation of Section 7 of the Clay- 
ton Act, more popularly known as the Anti-Merger Statute. The 
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complaint charges that Continental is the second largest manufacturer 
of cans in the United States. Continental’s business in 1955 accounted 
for 30 percent of all the metal cans sold in the United States. This 
company’s total sales for all products in 1955 are said to amount to 
approximately $666,000,000 and it has assets of approximately 
$381,000,00. Continental is also a leading manufacturer of fibre 
drums, plastic containers, paper containers, metal caps and closures, 
and other packaging materials which it sells to the beverage, food, 
drug, cosmetics and toiletries industries. Hazel-Atlas is alleged to be 
the largest manufacturer of wide mouth glass bottles and the second 
largest manufacturer of glass containers in the United States. Total 
sales for this company in 1955 amounted to almost $80,000,000 and 
its total assets were approximately $38,000,000. Hazel-Atlas glass 
containers are sold for use in the canning and packaging of foods, 
beer, beverages, drugs, cosmetics and other products. 

Many manufacturers and processors of the aforementioned prod- 
ucts package the same product in both plastic and glass bottles or in 
both metal cans and glass bottles, thus permitting the purchaser and 
consumer to select the container of his choice. The Government alleges 
that if this acquisition is consummated it will eliminate an important 
independent competitive factor in the container industry. Container 
users will have one less supplier from which to choose and Con- 
tinental’s full-line selling will make it more difficult for non-diversified 
producers to compete effectively. 


U. S. v. Continental Can Company, Inc. (filed, October 30, 
1956). 

The filing of a civil antitrust action against the Continental Can 
Company, Inc. of New York, N. Y., was filed by the Department 
of Justice. The complaint alleged that the merger of the Robert Gair 
Company, Inc. of New York, N. Y. with Continental Can, consum- 
mated on October 26, 1956, violates Section 7 of the Clayton Act, 
the anti-merger statute. 

The complaint, filed in the Federal District Court in New York 
City, requests the Court to order Continental Can to divest itself of 
the stock, or assets of Robert Gair. 

Continental Can, according to the complaint, is one of the leading 
American companies in the manufacture and sale of containers, 
packaging materials and related products. It is alleged that Conti- 
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nental Can is the second largest manufacturer of metal cans and 
glass bottles in the United States, and a major producer of paper 
and plastic containers and flexible packaging products. These prod- 
ucts are said to be widely used in the canning, bottling or packaging 
of beverage, chemical, cosmetic, drug, food and other products. The 
total sales for all Continental Can products in 1955 were reported to 
amount to approximately $666,000,000 and this company’s assets on 
December 31, 1955, were reported to exceed $381,000,000. Robert 
Gair, the complaint alleges, has been a major company in the manu- 
facture and sale of paperboard, paper container, and flexible paper 
packaging products. Total sales for this company in 1955 were re- 
ported to be $160,000,000 and its assets totaled about $134,000,000 
on December 31, 1955. In the manufacture, use and sale of several 
of these Robert Gair products, the complaint charges that Continental 
Can is a direct competitor. 

The complaint further states that, in addition to eliminating a sub- 
stantial competitor, the competitive position of Continental Can will 
be further enhanced by acquiring the Robert Gair facilities for the 
production of shipping containers and folding cartons, which can be 
added to Continental Can’s already extensive line of container prod- 
ucts or can be utilized in the packaging and distribution of other 
container products. 


U.S.v. American Waste Materials Corporation et al. (Indictment, 
October 24, 1906). 

The federal grand jury at St. Louis, Missouri, indicted the defen- 
dants engaged in the wholesale waste rag business on charges of 
restraining interstate trade, and that the Government at the same time 
had filed a companion civil complaint against the same parties. 

The defendants are charged with engaging in a combination and 
conspiracy unreasonably to restrain interstate commerce in waste rags 
sold and distributed through wholesalers and retailers in the area of 
St. Louis, Missouri. The defendants and co-conspirator wholesale 
waste rag dealers allegedly agreed to allocate retail dealers among 
themselves; to refrain from buying waste rags from retail dealers 
allocated to others; to quote lower prices to retail dealers who offer 
waste rags to a defendant or co-conspirator other than those to whom 
they have been allocated; to fix the terms and conditions for the 
purchase of waste rags; to meet from time to time to re-allocate dealers 
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among themselves; and to exclude actual and potential customers from 
purchasing waste rags from retail dealers. The defendants and co- 
conspirators, according to the pleadings, sold and shipped over 
$2,500,000 of waste rags during the year 1955. 

The civil complaint seeks injunctions against continuation of the 
alleged combination and conspiracy, against allocation of suppliers 
among the defendants, and against the defendants jointly fixing, deter- 
mining, or maintaining the terms and conditions for the purchase of 
waste rags. 


U.S. v. National Wrestling Alliance (Complaint filed, October 15, 
1956). 

The Department of Justice filed a civil antitrust complaint in the 
Federal District Court in Des Moines, Iowa charging National 
Wrestling Alliance with monopolization of the booking of wrestlers 
for professional wrestling exhibitions. Named as co-conspirators were 
the members and former members of NWA. 

Simultaneously with the filing of the complaint, a consent judg- 
ment was entered by the Court successfully terminating the proceed- 
ings. This judgment was signed by NWA and its members. 

NWA, which has its main headquarters in St. Louis, Missouri, is 
an association of bookers who arrange for the appearances of wrestlers 
in exhibitions and book the tours of wrestlers. The members of NWA 
are the only large-scale bookers in the United States, representing vir- 
tually all of the professional wrestlers’ bookings for public exhibitions 
and the majority of the bookings for studio exhibitions. The Govern- 
ment’s complaint charged that NWA and its members agreed among 
themselves: (1) to recognize each member as possessing a territory; 
(2) not to compete in each other’s territory and to prevent non- 
members from competing in a member’s territory; (3) to compel 
all promoters in any member’s territory to obtain wrestlers exclusively 
from such member; (4) to blacklist wrestlers who accept engage- 
ments from non-members of NWA and (5) to discourage professional 
wrestlers from appearing in studio exhibitions. The complaint also 
charged that NWA and its members required as a condition of the 
recognition of a championship title, that the holder of such title 
agree to wrestle only in performances booked by members. In addition 
it is alleged that the members, through NWA, agreed on the percent- 
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age of the gate to be paid the heavyweight champion and fixed a 
minimum admission charge for all public exhibitions of the champion. 

The judgment entered today enjoins NWA and its members from: 
(1) recognizing any booker or promoter as the exclusive booker or 
promoter in any territory; (2) preventing any booker or promoter 
from doing business in a territory; (3) limiting the promotion or 
booking of wrestling exhibitions to related promotions or to promoters 
or bookers who are members of NWA; (4) discriminating in favor 
of promoter-members; (5) requiring any promoter to promote only 
through the services of booker members; (6) requiring any person 
to refuse to promote or book any wrestler; and (7) discriminating 
against any wrestler, booker or promoter who participates in studio 
exhibitions. In addition, each of the members of NWA is enjoined 
from refusing to book any wrestler for a promoter where both are 
duly licensed by an appropriate licensing authority. NWA is enjoined 
from fixing any term or condition, including performance payments, 
under which promoters or bookers promote or book wrestling exhibi- 
tions. NWA may, however, book for the world champion if it is 
requested by the champion to do so. The judgment further requires 
NWA to cancel its present rules, regulations and by-laws and to 
adopt new ones consistent with the terms of the Judgment. The new 
by-laws must contain a provision requiring the expulsion of any 
member of NWA who violates the terms of the judgment. In addi- 
tion, NWA must admit to membership any promoter or booker who 
meets certain standards. 


Federal Trade Commission Activities 

FTC v. National Dairy Products Corp. et al. (FTC Dkts. 6651- 
2-3, Complaints, October 19, 1956). 

The Federal Trade Commission issued separate complaints against 
tree of the largest members of the nation’s multi-billion dollar dairy 
industry charging them with violating the antitrust laws by acquiring 
all or a part of the stocks or assets of a combined total of 251 dairy 
companies since 1951. These acquisitions, the Commission charged, 
have had an illegal impact on competition. 

Charged with violating both Sec. 7 of the Clayton Act (antimerger 
law) and Sec. 5 of the FTC Act (prohibits unfair competitive 
methods) are: National Dairy Products Corp., The Borden Company 
and Beatrice Foods Co. 
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Each of the complaints charges that the acquisitions represent 
a “constant and systematic elimination of actual and potential com- 
petitors,” and as such constitute an unfair method of competition 
in violation of Sec. 5 of the FTC Act. 

For example, National Dairy Products is alleged to have acquired 
all or a part of the stocks or assets of 40 industry members since 1951. 

In the complaint against National the Clayton Act charge concerns 
the 22 industry members which were corporations. 

Acquisition of the 18 remaining firms was challenged under the 
FTC Act alone, inasmuch as the prohibitions of Section 7 of the 
Clayton Act apply only to incorporated companies. However, the 
complaint alleges, their acquisition by National is part of the system- 
atic elimination of competition carried on by that corporation. The 
Borden Company’s alleged acquisitions since 1951 involve a total 
of 80 concerns. The total of acquisitions allegedly made by Beatrice 
since 1951 involves 131 companies. 

The complaints state that because of their great size and financial 
resources and the extent of their product and geographical diversifica- 
tions, the companies have the power to extend numerous benefits to 
customers and potential customers. 


FTC v. The Vendo Company (FTC Dkt. 6646, Complaint, Octo- 
ber 19, 1956). 

The largest manufacturer of soft drink vending machines in the 
country, was charged by the Federal Trade Commission with illegally 
acquiring a major competitor, Vendorlator Manufacturing Co., 
Fresno, Calif. 

A Commission complaint charges that the acquisition, which took 
place only last September 18, may lessen competition or tend to create 
a monopoly in violation of the anti-merger law, Sec. 7 of the Clayton 
Act. The combined sales of these two companies, the complaint 
alleges, represent over 50% of all coin-operated bottled soft drink 
vending machines sold by an industry of only approximately 16 
members. 


FTC v. Bymart-Tintair and Johnson & Johnson (FTC Dkts. 
6521 and 6523, Consent Orders, October 5, 1956). 

The Federal Tsade Commission approved consent orders prohibit- 
ing Bymart-Tintair, Inc., Newark, N. J., and Johnson & Johnson, New 
Brunswick, N. J., from granting allowances to some, but not all, of 
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its customers for radio and television advertising. The two companies 
were originally charged, in complaints issued by the Commission 
March 5, with paying United Cigar-Whelan Stores Corp., Brooklyn, 
N. Y., for participation in television shows which it sponsored. These 
payments, the complaints had alleged, were not made available to 
United-Whelan’s competitors on proportionally equal terms, as is 
required by Sec. 2(d) of the Robinson-Patman Amendment to the 
Clayton Act. 

Both companies agreed to a settlement of the charges, and the 
consent agreements were approved by a Commission hearing examiner, 
J. Earl Cox. Adoption of these decisions by the Commission makes 
the orders final. The orders, which are identical, specifically prohibit 
the companies from paying compensation to any customer for radio 
or television advertising furnished by that customer unless the pay- 
ment is available on proportionally equal terms to all his competitors. 

Bymart-Tintair is the manufacturer of Tintair, Touch-Up, and 
other beauty preparations. Johnson & Johnson sells surgical dressings, 
first-aid kits, and baby products. The agreements are for settlement 
purposes only and do not constitute admissions by the parties that 
they have violated the law. 


FTC v. United Fishermen of Alaska (FTC Dkt. 6368, Initial 
Decision, September 10, 1956). 

United Fishermen of Alaska, a Kodiak, Alaska, affiliate of the 
Seafarers International Union of North America (American Federa- 
tion of Labor), was found by a Federal Trade Commission hearing 
examiner to be engaging in conspiracy and coercion to fix the prices 
of raw king crab. 

This is not a final decision of the Commission and may be appealed, 
stayed, or docketed for review. 

Examiner William L. Pack held that the conspiracy may enhance 
the price the public ultimately must pay for king crab. He said the 
conspiracy includes the Union, the Kodiak Fish Producers Association 
(an association of boat owners or captains), and three canners in the 
area. The examiner found that the Union and the Association also 
used coercive methods against a fourth canner, who in 1954 refused 
to pay the fixed price for crabs. The relatively new king crab industry 
began in the Kodiak area about five years ago. It has experienced 
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rapid growth, and now the annual wholesale value of the king crab 
pack is between two and three million dollars. 


FTC v. Dolcin Corp. (FTC Dkt. 6569, Consent Order, September 
10, 1956). 

The Federal Trade Commission announced its approval of a 
consent order prohibiting Dolcin Corp., 683 Fifth Ave., New York 
City, from giving favored treatment to some of its customers in 
violation of the Robinson-Patman Amendment to the Clayton Act. 
The company which is the Nation’s leading seller of arthritic and 
rheumatic drugs, also must stop attempts to induce customers to 
refrain from accepting promotional allowances from Dolcin’s com- 
petitors. 


FTC v. Scovill Manufacturing Co. (FTC Dkt. 6527, Consent 
Order, September 24, 1956). 

In settlement of a merger complaint brought last March, the 
Federal Trade Commission approved a consent order requiring Scovill 
Manufacturing Co. to divest itself of the safety and common pin pro- 
duction of an acquired competitor, DeLong Hook & Eye Co. Accord- 
ing to the Commission’s complaint, issued March 12, Scovill, the 
nation’s largest manufacturer of safety and common pins, had threat- 
ened competition in these commodities in violation of the anti-merger 
law (Sec. 7 of the Clayton Act) when it acquired DeLong, a principal 
competitor. 

Following the complaint, Scovill and the Commission’s Bureau of 
Litigation negotiated a consent settlement, and an order based on 
the settlement was issued by Hearing Examiner Frank Hier. The 
Commission made this order final today. Acceptance of the order 
by Scovill is for settlement purposes only and does not constitute an 
admission by the company that it has violated the law. 

The order specifically prohibits Scovill from manufacturing safety 
or common pins in the factory acquired from DeLong. This factory 
is located at Philadelphia, Penna. Within 90 days after service of this 
order the company also must divest itself of all safety and common 
pin machinery now located in this factory which was acquired from 
DeLong. The purchaser of this equipment, the order states, is to 
receive all acquired trade names, trade-mark registrations, and good- 
will relating to safety and common pins. 
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The order contains two additional provisos: (1) If the property 
is not sold for cash, Scovill is not prohibited from retaining a security 
interest in it; and (2) If the buyer fails to perform his obligation and 
Scovill regains ownership, then it is,required to resell the property 
within 150 days. 

Within 100 days after receiving this order, Scovill must file a 
report of compliance. 


FTC v. Liggett @ Myers Tobacco Co., Inc. (FTC Dkt. 6642, 
Complaint, October 8, 1956). 

Liggett & Myers Tobacco Co., Inc., maker of Chesterfield and 
L & M cigarettes, was charged by the Federal Trade Commission 
with discriminating among its customers in granting promotional 
allowances. 

According to a Commission complaint, Liggett & Myers paid out 
over $1 million in allowances in 1955, for example, to favored custom- 
ers while giving no allowances to customers competing with them. 
The law, Sec. 2(d) of the Robinson-Patman Amendment to the Clay- 
ton Act, requires that if promotional allowances are given, they be 
made available to all competing customers on proportionally equal 
terms. 

Specifically, the complaint alleges as an example that in Buffalo, 
N. Y., in 1954, six favored customers, including four chain stores, 
received over $1,200 in allowances for advertising posters and cards 
while many other customers in Buffalo received nothing. In addition, 
the complaint charges, the allowances given to the five customers were 
determined arbitrarily by individual negotiation, not by some method 
of proportional treatment. 


FTC v. California Fish Canners Assn., Inc. (FTC Dkt. 6623, 
Complaint, September 12, 1956). 

The Federal Trade Commission charged that virtually all of the 
tuna industry on the West Coast is engaged in a conspiracy to fix tuna 
prices and to prevent competition in this industry. The West Coast 
accounts for more than 90% of the Nation’s tuna pack, which has 
an annual wholesale value of $200 million. 

Charging violation of Sec. 5 of the FTC Act, the complaint alleges 
that the boat owner associations each year in an unauthorized manner 
negotiate with the canners to fix the prices paid to their members for 
raw tuna. The Unions, the complaint continues, then enter into work- 
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ing agreements with the boat owners on the basis of the illegally fixed 
prices, with the Unions retaining the right to approve or disapprove 
such prices. The complaint charges that the respondents use their 
power and influence to see that these prices are maintained. The 
canners are separately charged with conspiring among themselves 
to maintain fixed prices which they charge for canned and frozen 
tuna and to suppress competition among themselves and with others. 
Some of the canners and boat owners are charged further with con- 
spiring to prevent competition from the Japanese tuna industry. 


FTC v. Bourjois, Inc. (FTC Dkt. 6635, Complaint, September 
26, 1956). 

The manufacturer of the Bourjois and the Barbara Gould lines of 
cosmetics, perfumes, and other beauty preparations, was charged with 
dealing unfairly with some of its customers in granting promotional 
allowances. 

A Commission complaint charges the company with failing to 
give allowances to all competing customers on a proportionally equal 
basis as is required by Sec. 2(d) of the Robinson-Patman Amendment 
to the Clayton Act. The complaint alleges that the company has a 
standard promotional program providing for discounts of up to 25% 
for cooperative advertising and demonstrator and push money services 
rendered by the customer, but that some favored customers receive 
far more for such promotion. In some instances, according to the 
complaint, this amount is 210% more than the standard allowances. 


FTC v. Sealed Power Corp. (FTC Dkt. 6654, Complaint, October 
22, 1956). 

The respondent was charged by the Federal Trade Commission 
with unlawful price discrimination in the sale of automotive replace- 
ment parts to its jobbers. 

Involved in the proceeding are more than $10 million worth of 
piston rings, cylinder sleeves, water pumps and similar products which 
the company sells each year to jobbers through its sales divisions, 
Sealed Power Replacement Sales Division and American Hammered 
Replacement Division. (The company’s total annual sales of original 
equipment and replacement parts exceed $24 million.) 

According to the Commission’s complaint, the company has dis- 
criminated in price in violation of Sec. 2(a) of the Robinson-Patman 
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Amendment to the Clayton Act in the following ways: (1) Jobbers 
classified as Distributors receive more favorable prices than other 
Jobbers not classified as such; (2) Within each of these two company 
classifications large annual volume buyers receive more favorable 
discounts than competitors buying in smaller annual quantities; 
(3) Certain groups of buyers are permitted to pool their purchases 
so that each member of a group receives an annual volume discount 
based on the total purchases of all members. 


FTC v. Pure Oil Co. and Sun Oil Co. (FTC Dkts. 6640 and 6641, 
Complaint, September 28, 1956). 

The Federal Trade Commission in separate complaints charged 
the respondents with engaging in price discrimination among. certain 
filling station customers and with fixing the resale price with some 
of them in violation of the antitrust laws. 

Both are charged with selling gasoline to favored customers at 
prices lower than they charge competitors of these customers, in vio- 
lation of Sec. 2(a) of the Robinson-Patman Amendment to the 
Clayton Act. They are also charged with agreeing with the favored 
customers to fix their retail prices in order to suppress competition, 
in violation of the FTC Act. 

The complaint against Pure Oil charges that since December, 
1955, this company has sold gasoline to approximately 60 dealers in 
the Birmingham, Ala., area at prices substantially lower than prices 
charged other retail purchasers in Alabama as well as other states. 
The effect of this discrimination, the complaint charges, “has been or 
may be substantially to lessen competition or tend to create a monopoly 
in the lines of commerce in which respondent and its favored custom- 

ers are... engaged ...” In addition, this complaint continues, 
Pure Oil has entered into a conspiracy with the 60 dealers whereby 
they agreed to put into effect a plan or policy whereby prices would 
not exceed by more than one cent the price of gasoline charged by 
independent stations selling unbranded grades in the area. The con- 
spiracy also provides for fixed discounts, terms and conditions of 
sale both to the stations by Pure Oil and by the stations to the public, 
the complaint alleges. 
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The O'Mahoney Committee 


Senator Joseph C. O’Mahoney (D., Wyo.), Acting Chairman of 
the Antitrust and Monopoly Subcommittee, released a letter on No- 
vember 1, 1956 he has sent to Attorney General Brownell urging 
immediate action to determine whether evidence obtained by the 
Subcommittee staff during a preliminary investigation of bread price 
increases in various cities in the southwestern part of the United States 
“justifies the convening of a grand jury.” 

“The evidence obtained in this investigation,” Senator O’Mahoney 
stated in the letter, “strongly suggests that recent price increases of 
bread and bakery products in Tulsa and Oklahoma City were arrived 
at by agreements in restraint of trade in violation of Section 1 of the 
Sherman Antitrust Act.”” The Attorney General was also asked to 
determine whether information furnished him by the Judge Advocate 
General in August, 1955, concerning “alleged irregularities by bread 
suppliers in submitting bids to the Sandia Base at Albuquerque is a 
part of the pattern of collusion found by the Subcommittee staff to 
exist in Oklahoma.” 

Senator O’Mahoney noted that the Subcommittee staff has found 
evidence of increasing concentration in the baking industry, and of a 
large number of acquisitions of independent bakeries by the large 
chains in recent years. He asked the Attorney General for advice on 
“what action has been taken by the Department of Justice under the 
1950 Antimerger Law to check this trend to increasing concentration 
in the baking industry.” 

The staff investigation was initiated at the end of September, when 
competing baking companies in Oklahoma and Denver, Col., simul- 
taneously increased the price of bread by one cent per loaf. A field 
investigation was conducted by the staff to look into the circumstances 
surrounding these price increases. The investigation into bread pricing 
practices is part of the Subcommittee’s continuing interest in the rela- 
tionship between the price of food paid by the consumer and prices 
received by the farmer. The decline in the price of farm products 
has not been accompanied in recent years by reasonable adjustments 
in retail prices. The Subcommittee is seeking to determine whether 
the practices of the large national food processors and distributors 
are contributing to this widening spread. 
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Pointing out that two companies control approximately 90 per- 
cent of the sulphur production in the United States and that the 
Humble Oil Company, a subsidiary of the Standard Oil Company of 
New Jersey, has applied to the Department of the Interior for per- 
mission to assign to one of these companies a sulphur lease which 
Humble holds on the submerged land off the Gulf of Mexico, Senator 
Joseph C. O’Mahoney (D., Wyo.), Acting Chairman of the Sub- 
committee on Antitrust and Monopoly, today released a letter he 
has written Secretary of the Interior Fred M. Seaton. 

Senator O’Mahoney has requested that no action be taken on 
the assignment until the Department informs the Antitrust Subcom- 
mittee what considerations it gives to the concentration of economic 
power in the assignment of leases and to what extent the Antitrust 
Division of the Department of Justice is consulted. 


The Sparkman Committee 


ANALYSIS OF Economic PosITION OF SMALL BusINEssS CONTAINED 
IN 6TH SEMIANNUAL REporT of the Small Business Administration 
covering the six months ending June 30, 1956. Major subjects dis- 
cussed were: 


Business Incorporations: An increase of 1,900 more incorporated 
businesses in the first six months of 1956 compared with the same 
period of 1955 was attributed to a desire for tax benefits and con- 
tinuing opportunities for new businesses. 


Business Failures: The report noted a 15 per cent increase in the 
number of business failures during the report period compared with 
1955. 


Net Sales: During the first quarter of 1956, net sales of both small 
and large manufacturing corporations increased above the first quar- 
ter of 1955, with smaller companies showing a 5.6 per cent increase 
and large concerns registering a 10.1 per cent increase. 


Small Business Share of Total Sales and Earnings: Small manufac- 
turers’ share of total manufacturing sales declined from 18.9 per cent 
in 1947 to 13.0 per cent in 1955. “The trend,” commented the report, 
“is not a source of encouragement.” The proportion of earnings after 
taxes going to smaller manufacturers decreased from 13.3 per cent in 
1947 to 4.5 per cent in 1955. 
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Military Procurement: The small business share of the value of net 
military purchases from July, 1955 through April, 1956 was 20.7 
per cent compared with 21.3 per cent for the same months of the 
preceding fiscal year. Of new military procurement, small business 
got 18.0 per cent for the same ten months of fiscal 1956 compared 
with 17.7 per cent for the same period in fiscal 1955. 


Financing Problems: “During the first six months of 1956, small 
business suffered not only from credit restraint in meeting its needs, 
but also because the filling up of bank portfolios . . . made some 
banks turn away many would-be small business borrowers.” 


Farr TrapE CoMPETITION CREDITED BY NEW JERSEY GASOLINE 
RETAILERS with ending the gasoline price war which plagued their 
state for more than five years. Gasoline dealers interviewed in New 
Jersey by a Committee staff member reported that fair trade had 
completely eliminated the predatory and destructive pricing practices 
formerly so prevalent in the state. Dealers were also agreed that fair 
trade prices of 26.9¢ for regular gasoline and 29.9¢ for premium are 
generally much lower than in other Eastern states. 

New Jersey gasoline retailers’ survey also revealed that relatively 
few dealers have signed fair trade contracts with their major oil com- 
pany suppliers. The non-signing dealers expressed a strong desire to 
become fair trade signatories and thus to evidence their wholehearted 
assent to the principles of fair trade competition. 


ApvaNcE Notice TO GOVERNMENT OF MERGER INTENTIONS OPPOSED 
BY BUSINESSMEN, according to a survey conducted among com- 
panies listed on the New York Stock Exchange. Presidents of 157 
replying companies generally frowned upon proposed legislation which 
would require any two corporations with assets of more than 
$10,000,000 to give the Department of Justice and the Federal Trade 
Commission 90-day prior notice of plans to consummate a merger. 
Significantly, 37 per cent of those polled declared that the mere ob- 
ligation to file the specified information with the Government would 
deter them from proceeding with a merger. Of equal significance 
is the fact that one-third of the companies replying to the questionnaire 
stated that they are currently contemplating mergers which would 
be subject to the prior notification requirement. Those executives 
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favoring the legislation did so on two grounds: (a) that a green light 
from the Government would reduce the number of legal problems 
involved, and (b) that such legislation would generally tend to pre- 
vent the lessening of competition. 


INCREASED AUTHORITY TO APPROVE LOANS GIVEN TO REGIONAL 
Directors of the Small Business Administration. Provided that a 
bank takes at least a 25 per cent share of the loan, Regional Directors 
may now approve without referral to Washington loans up to 
$100,000. The previous limit on bank participation-type loans was 
$50,000. The regions, however, are still held to a ceiling of $20,000 
on loans approved in the field in which a bank does not take a share 
of the risk. In a hurry-up move to process a backlog of loan appli- 
cations, SBA also has borrowed for 60 days 94 financial specialists 
and 62 clerk-typists from the Veterans Administration, Internal Reve- 
nue Service and the Housing and Home Finance Agency. 


Tight Money Market Has INFLUENCED LENDING POLICIES OF 
SMALL-Town Banks according to a survey conducted by The Wall 
Street Journal indicating the existence of a more stringent credit 
picture for small-business borrowers. The findings of the survey are 
summarized as follows: 


“(1) Small-town banks now are generally charging higher 
interest on business loans on a par with the 4% to 6% rates 
being asked by most major banks. 


““(2) Country bankers have become more choosy in grant- 
ing loans. More and more customers leave empty-handed. 


“(3) A number of banks are requiring shorter terms, bigger 
payments.” 


Motion Picture THEATERS DecLaARED ELIGIBLE FOR SMALL Busi- 
NESS ADMINISTRATION Loans, according to a letter from Wendell 
B. Barnes, SBA Administrator, to Senator Hubert H. Humphrey, 
Chairman of the Senate Small Business Committee’s Subcommittee 
on Retailing, Distribution, and Fair Trade Practices. Such action in 
behalf of motion picture house operators had been urged by Senator 
Humphrey by letter and in the Committee’s report of July 27, 1956, 
on Motion-Picture Distribution Trade Practices, which stated: “The 
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Committee recommends to the Small Business Administration that its 
Loan Policy Board consider the advisability of making theaters eligible 
for loans in those cases where regular lending institutions will not 
grant credit.” 

Pursuant to these recommendations, Mr. Barnes wrote to Senator 
Humphrey: “Recognizing that ‘four-wall theaters,’ in addition to pro- 
viding entertainment, frequently make substantial contribution to the 
maintenance or advancement of the economy of their communities, 
the Board was of the opinion that the extension of financial assistance 
to small-business concerns for the modernization, equipment, repair or 
operation of ‘four-wall theaters’ making such contribution would be 
in the public interest.” 


NuMBER AND AMOUNT OF LOANS TO SMALL BusINESSES INCREASED 
Durinc THE Past YEAR, stated the American Bankers Association 
on the basis of a survey of 78 leading banks having comparative data 
on the number and size of their loans between August, 1955 and 
August, 1956. The study showed an increase of 141% per cent in the 
amount of credit extended to businesses borrowing under $50,000 
and a rise of 13! per cent to firms borrowing up to $100,000. The 
number of loans under $50,000 rose 5 per cent while those under 
$100,000 increased 15 per cent. 

The Federal Reserve Bank of New York reported that the average 
interest rate charged by large New York City banks to business firms 
for short-term loans reached 4.14 per cent during the first half of 
September, the highest level since August of 1932. 


LEGISLATION 


Text of Automobile Dealer Franchise Act 


Public Law 1026, Act of August 8, 1956, 84th Congress, 2nd 
Session (S. 3879). 


{Purpose oF Act] 


“Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, An Act to 
supplement the antitrust laws of the United States, in order 
to balance the power now heavily weighted in favor of auto- 
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mobile manufacturers, by enabling franchise automobile deal- 
ers to bring suit in the district courts of the United States 
to recover damages sustained by reason of the failure of auto- 
mobile manufacturers to act in good faith in complying with 
the terms of franchises or in terminating or not renewing fran- 
chises with their dealers. 


[DEFINITIONS] 
“[Section 1.] That as used in this Act— 
(“Automobile Manufacturer’ | 


“(a) The term ‘automobile manufacturer’ shall mean any 
person, partnership, corporation, association, or other form of 
business enterprise engaged in the manufacturing or assembling 
of passenger cars, trucks, or station wagons, including any person, 
partnership, or corporation which acts for and is under the control 
of such manufacturer or assembler in connection with the dis- 
tribution of said automotive vehicles. 


[“Franchise”’| 


““(b) The term ‘franchise’ shall mean the written agreement 
or contract between any automobile manufacturer engaged in 
commerce and any automobile dealer which purports to fix the 
legal rights and liabilities of the parties to such agreement or 
contract. 


[Automobile Dealer”| 


“(c) The term ‘automobile dealer’ shall mean any person, 
partnership, corporation, association, or other form of business en- 
terprise resident in the United States or in any Territory thereof 
or in the District of Columbia operating under the terms of a 
franchise and engaged in the sale or distribution of passenger 
cars, trucks, or station wagons. 


[“Commerce”’| 


“(d) The term ‘commerce’ shall mean commerce among the 
several States of the United States or with foreign nations, or 
in any Territory of the United States or in the District of Co- 
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lumbia, or among the Territories or between any Territory and 
any State or foreign nation, or between the District of Columbia 
and any State or Territory or foreign nation. 


(“Good Faith”) 


“(e) The term ‘good faith’ shall mean the duty of each party 
to any franchise, and all officers, employees, or agents thereof 
to act in a fair and equitable manner toward each other so as to 
guarantee the one party freedom from coercion, intimidation, or 
threats of coercion or intimidation from the other party: Pro- 
vided, That recommendation, endorsement, exposition, persuasion, 


urging or argument shall not be deemed to constitute a lack of 
good faith. 


[FarLurE To Act in Goop FarrH—Suir AUTHORIZED] 


“Sec. 2. An automobile dealer may bring suit against any 
automobile manufacturer engaged in commerce, in any district 
court of the United States in the district in which said manu- 
facturer resides, or is found, or has an agent, without respect 
to the amount in controversy, and shall recover the damages 
by him sustained and the cost of suit by reason of the failure 
of said automobile manufacturer from and after the passage of 
this Act to act in good faith in performing or complying with 
any of the terms or provisions of the franchise, or in terminating, 
canceling, or not renewing the franchise with said dealer: Pro- 
vided, That in any such suit the manufacturer shail not be barred 
from asserting in defense of any such action the failure of the 
dealer to act in good faith. 


[Time Lrurration on AcTIONS] 


“Sec. 3. Any action brought pursuant to this Act shall be 
forever barred unless commenced within three years after the 
cause of action shall have accrued. 


[AntTirRusT Laws] 


“Sec. 4. No provision of this Act shall repeal, modify, or 
supersede, directly or indirectly, any provision of the antitrust laws 
of the United States. 
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[State Laws] 


“Sec. 5. This Act shall not invalidate any provision of the 
laws of any State except insofar as there is a direct conflict between 
an express provision of this Act and an express provision of State 
law which cannot be reconciled.” 


BAR ASSOCIATION ACTIVITIES 


Meetings of the Association of the Bar of New York City 


Four meetings have been scheduled by the Section on Trade 
Regulation, Committee on Post-Admission Legal Education of the 
Association of the Bar of the City of New York. 

The first meeting is entitled, “Current Policies and Procedure 
of the Antitrust Division,” will take place at the Association Building, 
8 P.M., November 13, 1956. The speakers at this meeting will in- 
clude Judge Victor R. Hansen, the new chief of the Antitrust Division, 
Robert H. Bicks and Efram Jacobs. 

Subsequent meetings are planned for February 13, April 24 and 
June 6 in 1957. The subject matter and speakers at these meetings 
has not been disclosed as of this publication date. 


Books 


Hearings Before the Subcommittee on Antitrust and Monopoly, 
Appendix to Northwest Power (Part 5), G. P. O. (1956), $.35. 


Staff Report of the Subcommittee on Antitrust and Monopoly, 
Attempted Merger of Puget Sound Power and Light Co. and 
the Washington Water Power Co., G. P. O. (1956). 


P. T. Bauer, Marketing Monopoly in British Africa, Kyxuos, 
Vol. IX, Fass. 2, 1956 (Kyklos-Verlay, Postfach 610, Basel 2, 
Switzerland), $1.50. 


Paul H. Giddens, Standard Oil Company (Indiana): Oil Pioneer 
of the Middle West (New York: Appleton-Century-Crofts, 1955), 
741 pp., $7.50. 


Ronald A. Anderson and Walter A. Kumpf, Business Law, 5th ed. 
(Cincinnati: South-Western Publishing Co., 1956), 950 pp., 
$6.25. 
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Harold Koontz and Richard W. Gable, Pustic Controt oF Eco- 
NoMIC ENTERPRISE (New York: McGraw-Hill Book Co., 1956), 


851 pp., $7.00. 


Harry E. McAllister, THe Evasticiry oF DEMAND FOR GASOLINE 
IN THE STATE OF WASHINGTON (Pullman, Wash., State College 
of Washington, 1956), 80 pp., $2.00. 


Theodore F. Marburg, Smact Business IN Brass FasricaTINc: 
Tue SMITH AND GricGs MANUFACTURING COMPANY OF WATER- 
Bury (New York: New York University Press, 1956), 116 pp., 
$5.00. 


Mary Sennhols (ed.), ON FREEDOM AND FREE ENTERPRISE: Essays 
IN Honor oF Lupwic Von Mises (Princeton: Van Nostrand 
Co., 1956), 333 pp. 


Austin Grimshaw, ProBLEMS OF THE INDEPENDENT BUSINESSMAN 
(New York: McGraw-Hill, 1956), 428 pp., $6.50. 


Edith T. Penrose, Towards a Theory of Industrial Concentration, 
Tue Economic Recorp, May, 1956 (Melbourne Univ. Press, 
The University, Melbourne N. 3, Victoria, Australia), 12/6d. 


G. Walker, Competition in Transport as an Instrument of Policy, 
Tue Economic Journat, Vol. LXVI, No. 263, Sept., 1956 
(London: Macmillan & Co., Ltd.), 409-418 pp., $1.40. 


Almarin Phillips, Concentration, Scale and Technological Change 
in Selected Manufacturing Industries, 1899-1939, THe JouRNAL 
oF InpusTRIAL Economics, Vol. IV, No. 3, June, 1956 (Basil 
Blackwell, Oxford, Eng.), $1.75. 


Book Review 


Bic BusINEss AND THE Po.icy or ComPETITION, Corwin D. Edwards. 
Western Reserve University Press, Cleveland, 1956, x, 180, $3.50. 


This book embodies the substance of four lectures, delivered in 
April, 1955, under the joint auspices of Western Reserve University 
and Case Institute of Technology. It includes a 35-page Appendix, 
setting forth the results of a survey of the frequency of adverse de- 
cisions in antitrust actions against the 50 largest industrial companies 
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(as classified by A. D. H. Kaplan). Incidentally, this statistical re- 
search is, so far as the reviewer could determine, the author’s only 
“ground-breaking” effort in this contribution to public enlightenment 
on antitrust policy. It is an impressive demonstration, at a minimum, 
of the need for unremitting vigilance if we would safeguard com- 
petition. 

But breaking new ground was not, we take it, Professor Edwards’ 
principal aim in these lectures. Rather, his apparent objective was 
to present a clear, reasoned, well-balanced, persuasive defense of the 
main outlines of antitrust policy toward big business. For such an 
undertaking, no one is better equipped, both by temperament and 
by experience, than Professor Edwards. His undeviating objectivity 
and his expository skill have seldom been displayed to better advantage 
than in this volume. 

The first lecture (Chapter 1) concisely recounts the folklore of 
capitalism. Industrial competition and political democracy are seen 
as mutually interdependent. Business size and diversification are pre- 
sented as sources of power—which, unless curbed, will lead to big 
government, thereby threatening democracy. (That they may also 
be sources of vulnerability is not noted.) Five current rationales of 
big business are distinguished, and all are found unconvincing, in- 
cluding those of Schumpeter, Kaplan, and Galbraith. They neglect 
the socio-political aspects of concentration of economic power—a 
matter that Edwards would stress. But their major defect, from the 
standpoint of the assumed public policy objective of maintaining 
competition, is that they are not serviceable in evaluating specific 
enterprises. 

Chapter 2 presents the case against big business. Small companies 
operate under several handicaps. “With advantages over small com- 
panies derived from buying strength, vertical integration, diversi- 
fication, control over distributors, financial strength, and special 
opportunities in litigation and politics, large enterprises often have 
no need to fear competition from smaller ones” (pp. 53-4). But 
some of these advantages are gained through anti-competitive tactics, 
and in any case the large companies have reason to fear the compe- 
tition of big rivals, actual or potential. Coercive or collusive tactics, 
accordingly, appear to be something more than a last resort for 
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big business units, as evidenced by the research findings reported 
in the Appendix. 

Chapter 3 develops the case for big business. After a critical 
review of the claims made in its behalf, Edwards concludes: “the 
case for big business has substantial elements of strength, particularly 
as to competitive innovation, competition in quality, inter-industry 
competition, and long run price policy . . . [But] . . . The behavior 
of large enterprises is too diverse to justify blanket approval or dis- 
approval” (p. 102). Parenthetically, might not the same be said of 
the behavior of small business? The author puts a heavy black mark, 
however, on the short run price inflexibility allegedly characteristic 
of big business. Yet he seems to take the view that special discounts 
(any departure from price uniformity for all customers) are in- 
herently discriminatory (p. 79). On the whole, he regards the desire 
for growth as salutary and he would foster it in so far as it evinces 
no anti-competitive animus. 

In the final lecture (Chapter 4) Professor Edwards sketches his 
conception of a sound public policy toward big business. While the 
reviewer is in accord with his main thesis, that antitrust policy as 
now interpreted and applied provides a suitable basic framework, he 
found several of the proposals for marginal adaptation far from 
convincing. 

All to the good, Professor Edwards makes short shrift of a limi- 
tation on size, either universal and arbitrary or administratively 
determined, industry by industry. He also disposes persuasively of 
the performance test. But his proposal to limit diversification moves 
to those in a functionally complementary sphere, promoting a “co- 
herent” enterprise, is, in the reviewer’s judgment, not only imprac- 
ticable but also inexpedient. It is irreconcilable with the professed 
solicitude to keep open abundant opportunities for growth and to 
foster adequate incentives for growth. Worse, it ignores Justice 
Holmes’s wise observation regarding the best test of truth, which is 
no less applicable to the test of economy. And to say this is not to 
minimize the socio-political overtones, or implications, with which 
Edwards is, rightly, so concerned. 

Four requirements are set up “for a discriminating antitrust policy.” 
These are (1) to demand more information from big business, 
(2) “to erect a barrier against further increases of concentration,” 
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(3) to encourage voluntary divestiture, and (4) to impose further 
restrictions on “‘inter-locks.’”” There is no occasion for critical com- 
ment here on any but the second of these “requirements.” 

In the first place, it will be noted that, unlike the antitrust policy 
for which it is a “requirement,” the proposed barrier is non-discrimi- 
nating. It is to apply everywhere, in industry A and in industry Z, 
regardless of differences in the degree of concentration hitherto effec- 
tuated. This is plain, not only from the unqualified statement, quoted 
above, but also from the following sentences. “We should retain 
whatever leeway the existing levels of concentration have left us. We 
should try to prevent the large corporations, as a group, from growing 
more rapidly than the economy grows” (p. 122; italics supplied). 

Secondly, though the barrier is to be non-discriminating, it is 
not to be fixed for all time. It is to be adjustable upward pari passu 
with the growth of the economy as a whole. The logic of this pre- 
scription of a “universal” measure, as distinguished from a “discrimi- 
nating” measure, which would permit the “large corporation” at least 
to keep in step with the growth of its own industry, is not evident. 

Finally, the barrier is to be erected solely against expansion via 
merger. Internal expansion would be exempt. The reason advanced 
is that “Growth by merger is an outstanding example of functionless 
and dangerous growth” (p. 123). This should be news, indeed, not 
only to hard-pressed businessmen, such as the executives of Nash and 
Hudson, but also to the Department of Justice and to economists. 

It is difficult to account for the appearance of this ill-digested 
proposal in a volume otherwise marked by the circumspection and 
perspicacity the profession has, with good reason, become accustomed 
to expect in the writings of this distinguished author. Aside from this 
single blemish, however, these lectures vindicate again the profession’s 
expectations. 


Myron W. Watkins 


Notes 


Major Antitrust Drive Against Oil in Massachusetts 


A major antitrust drive against various segments of the oil in- 
dustry has taken shape in Boston. A fuel oil dealers’ group in that 
area pleaded no contest to price fixing charges and paid a fine of 
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$1,000. The Fuel Oil Dealers’ Association had been accused of “‘con- 
spiring to fix uniform and identical prices in sales . . . to tank truck 
operators.” Furthermore, Boston federal grand juries have resumed 
hearings in a drive in which major companies have been indicted 
for conspiring with dealers to fix retail prices. Socony Mobil Oil Co., 
one of the companies charged, has been granted a delay in the 
proceedings and its case is not expected to come to court before 
early spring. The jury is reportedly considering filing similar indict- 
ments against other suppliers in that area. 

Also in Massachusetts, the stated determination of Esso Standard 
Oil Company and the Texas Company to make Fair Trade work 
in that state. Recently, Esso obtained an injunction against one of 
its dealers who was selling below fair trade levels in the volatile 
East Boston area, while the Texas Company warned price cutting 
Massachusetts dealers that it will use “every legal means” to enforce 
fair trade retail prices. It is interesting to note, however, that Socony 
Mobil Oil Company has just been forced to reduce its fair trade 
minimum prices in eastern Massachusetts by one to two cents a 
gallon to help its dealers meet price cutters in that area. Other 
major companies will reportedly follow Socony’s lead to combat price 
cutters. 


Edward Tait to Succeed Lowell Mason on F. T. C. 


Edward Thomas Tait of Pennsylvania was sworn in as a member 
of the Federal Trade Commission in ceremonies at the F. T. C. build- 
ing at 2 p.m. Friday, November 2. 

The 36-year-old Pittsburgh attorney who, since July 1, 1955, 
has been serving as special assistant to the President, will succeed 
Commissioner Lowell B. Mason of Illinois, who has been a member 
of the Commission since October, 1945, and whose second term 
ended last September 25. Commissioner Mason will continue to 
serve as a Commissioner pending Mr. Tait’s formal swearing-in. 
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